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avtorisagan

demokratiuli da samarTlebrivi saxelmwifo 
efuZneba adamianis, rogorc umTavresi faseulobis, 
ara mxolod aRiarebas, aramed realur uzrunvel-
yofas ZiriTadi uflebebiT srulyofilad da efeq-
turad sargeblobis garantirebis gziT. faseuloba-
Ta konstituciuri sistema dafuZnebulia ZiriTadi 
uflebebis prioritetsa da pativiscemaze. Tumca, 
imavdroulad, demokratiuli sazogadoebis Seqm-
nisa da SenarCunebis sazRauri imaSi mdgomareobs, 
rom konkretuli adamianebis interesebi yovelTvis 
upiratesi ver iqneba, demokratia eyrdnoba inte-
resebs Soris (rogorc kerZo, ise kerZo da sajaro 
interesebs Soris) gonivruli balansis arsebobas. 
amitom uflebaTa umravlesobis SezRudva gardau-
valia. rodesac interesebis dapirispireba aucde-
nelia, warmoiSoba maTi harmonizaciis, samarTliani 
dabalansebis aucilebloba.

interesebis dabalanseba konstituciis mTavari 
mizania. sakonstitucio sasamarTlo ki aris mniS-
vnelovani instrumenti aseTi balansis samarTlia-
nobis rogorc Sefasebis, ise uzrunvelyofisaTvis 
da am TvalsazrisiT, konstituciur Rirebuleba-
Ta sistemis dacvisTvis. winamdebare naSromSi, sa-
qarTvelos sakonstitucio sasamarTlos gadawyve-
tilebebis magaliTze, gaanalizebulia sasamarTlos 
SesaZleblobebi, samarTlebrivi berketebi da roli 
am sferoSi, ganxilulia, rogor, ra kriteriumebze 
dayrdnobiT, ra meqanizmebis gamoyenebiT xelmZRva-
nelobs sasamarTlo, yovel konkretul SemTxvevaSi, 
konstituciur RirebulebaTa sistemis sayrdenis 
- interesTa balansis samarTlianobis Sefasebisas. 
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Tumca, ramdenad qmediTi, efeqturi da samarTlia-
nia sasamarTlo am TvalsazrisiT, amaze obieqtu-
ri pasuxebi Tavad gadawyvetilebebSia. miuxedavad 
imisa, rom sakonstitucio sasamarTlos gadawyve-
tilebebi savaldebuloa Sesasruleblad, ra Tqma 
unda, imavdroulad, isini Riaa sazogadoebisa Tu 
dainteresebuli pirebis Sefasebebisa da diskusii-
saTvis. amasTan, migvaCnia, rom es gadawyvetilebebi 
TviTSefasebis yvelaze swori kriteriumia sakons-
titucio sasamarTlosTvis (mosamarTleebisaTvis). 
amitom, gvjera, ramdenadac SeZlebs sakonstitucio 
sasamarTlo iyos sakuTari gadawyvetilebebis obie-
qturi mkiTxveli da adekvaturad TviTkritikuli, 
imdenad SeZlebs ganviTarebas.
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1.	 Sesavali

1.1.	konstituciis ZiriTadi principebis, rogorc 
ZiriTadi konstituciuri Rirebulebebis, 
mniSvneloba da gamoyenebis resursi konstituciur 
marTlmsajulebaSi – zogadi mimoxilva

adamianebis swrafva da moTxovnileba, icxovron de-
mokratiul, samarTlebriv, socialur saxelmwifoSi yo-
veldRiurad praqtikul Sinaarss iZens. TiToeuli Cven-
TaganisaTvis didi xania, aRar aris sakmarisi saqarTvelos 
konstituciis preambulaSi saqarTvelos moqalaqeTa 
uryevi nebis _ „davamkvidroT demokratiuli sazoga-
doebrivi weswyobileba, ekonomikuri Tavisufleba, so-
cialuri da samarTlebrivi saxelmwifo, uzrunvelvyoT 
adamianis sayovelTaod aRiarebuli uflebani da Tavi-
suflebani...“ _ mxolod SesaSurad sworad dafiqsirebiT 
dakmayofileba. saqarTvelos konstituciis es debuleba 
aris mTavari, ZiriTadi kari TiToeuli CvenTaganis Ta-
visuflebisa da gvaZlevs samarTlebriv SesaZleblobas, 
erTi mxriv, Tavad miviRoT uSualo monawileoba swored 
am Rirebulebebze dayrdnobiT Cveni qveynis ganviTareba-
Si, xolo, meore mxriv, movTxovoT Cveni qveynis nebismie-
ri drois xelisuflebas, qveyana marTos da ganaviTaros 
Cven mier erTxel ukve arCeuli gzis Sesabamisad, rameTu 
zustad viciT, rom es ar aris Cveni axireba an usafuZvlo 
pretenzia, es Cveni konstituciuri uflebaa. demokra-
tiuli, samarTlebrivi da socialuri saxelmwifos xibli 
swored imaSi mdgomareobs, rom mis sayrdens, safuZvels 
da mudmiv mizans warmoadgens farTo gagebiT Tavisufali 
adamiani _ individi, romlisTvisac aRiarebulia uflebe-
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bi da Tavisuflebebi da saxelmwifos mxridan garantire-
bulia, am uflebebiT srulyofilad sargeblobis gziT, 
Tavisufali TviTrealizaciis SesaZlebloba. amasTan, 
cxadia, rom saxelmwifo aseT garantias unda warmoadgen-
des mTlianad sazogadoebisTvis, TiToeuli adamianisaT-
vis, radgan SeuZlebelia, Tavisufleba Tvisebrivad gan-
sxvavebuli iyos sxvadasxva adamianisaTvis. Tavisufleba 
ufasurdeba, Tu is ar aris gajerebuli samarTlianobiT 
_ farTo gagebiT, Tavisuflebis idea azrs dakargavs, 
Tu is arsebiTad erTnairi Sinaarsis matarebeli da erT-
nairad xelmisawvdomi ar iqneba yvelasTvis. bunebrivia, 
aq ar aris saubari Tavisuflebis personalur aRqmaze, 
aramed igulisxmeba misi (Tavisuflebis) samarTlebrivi 
ganzomileba _ adamianebis garantirebuli SesaZlebloba, 
srulyofilad isargeblon TavianTi uflebebiTa da Ta-
visuflebebiT. maSasadame, demokratiuli, samarTlebrivi 
da socialuri saxelmwifos Seqmnisa da SenarCunebis sir-
Tule da mTavari gamowveva swored imaSi mdgomareobs, 
rom misi ZiriTadi monapovari _ Tavisufali adamiani _ 
xelSesaxebi, realuri Sinaarsis matarebeli iyos, imav-
droulad, arsebiTad, Tvisebrivad erTnair sikeTes war-
moadgendes TiToeuli adamianisTvis da swored aseTad 
aRiqmebodes maT mier. 

zemoaRniSnulidan gamomdinare, konstituciis pream-
bulaSi gacxadebul ZiriTad konstituciur principebs 
gadamwyveti mniSvneloba aqvs Cveni qveynis ganviTarebis 
ZiriTadi mimarTulebebis, prioritetebis gansazRvraSi, 
adamianis saxelmwifosTan urTierTobis gonivrulad da-
balansebuli sistemis SeqmnaSi, amasTan, praqtikuli mniS-
vneloba aqvs adamianis uflebebisa da Tavisuflebebis 
Sinaarsisa da masStabis SegrZnebis, gaazrebisa da maTi 
efeqturad dacvisTvis. `ZiriTadi konstituciuri prin-
cipebi warmoadgenen adamianis Rirsebis dacvis samarTle-
briv garantias. adamianis Rirseba da pirovnuli Tavisu-
fleba ki mis ZiriTad uflebebSi, maT adekvatur dacvasa 
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da srulad ganxorcielebaSi gamoixateba~.1

winamdebare naSromis mizani ar aris konstituciis 
ZiriTadi principebis arsis srulyofili gaanalizeba. 
Cven, ubralod, mivuTiTebT maT mniSvnelobaze adamianis 
uflebebis Sinaarsisa da farglebis ganmartebis, maTi 
dacvis procesSi.

sakonstitucio sasamarTlo konstituciis norma-
Ta ganmartebis Sedegad qmnis cocxal konstitucias. 
amitom am procesSi didi mniSvneloba aqvs, man SeZlos 
konstituciuri Rirebulebebis srulyofilad gaazreba 
da maTze dayrdnobiT uzrunvelyos qveynis mTavari ka-
nonis praqtikuli qmediToba. sasamarTlo TiTqmis yve-
la saqmeze uSualod exeba ra adamianis fundamentur 
uflebebs, maTi ganmarteba unda daafuZnos TiToeuli 
am uflebis Sinaarsis, farglebis, diapazonis srulyo-
filad gaanalizebas, raTa ganmartebis Sedegad miRebu-
li uflebis praqtikuli Sinaarsi srulad adekvaturi 
iyos am uflebis konstituciuri wonis. vimedovnebT, ga-
zviadebuli ar iqneba imis aRniSvna, rom gansakuTrebiT 
bolo periodis dadebiTi tendenciaa, rom saqarTvelos 
sakonstitucio sasamarTlo konkretuli konstituciu-
ri uflebebis ganmartebisas eyrdnoba ara mxolod am 
uflebebis mareglamentirebel normebs, aramed konsti-
tuciis ZiriTad principebsa da, zogadad, konstitucia-
Si ganmtkicebul Rirebulebebs, rac mas xels uwyobs, 
ukeT Caswvdes uflebebis namdvil arss da adamianebis 
praqtikuli xelmisawvdomoba am uflebebze ufro efeq-
turi gaxados. 

sakonstitucio sasamarTlo uSualod konstituciis prin-
cipebTan sadavo normis Sesabamisobaze ar msjelobs, magram 
savaldebulod miiCnevs, yovel konkretul SemTxvevaSi ga-

1	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
#1/3/407 gadawyvetileba saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTve-
los parlamentis winaaRmdeg, II, 3. 
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moiyenos maTi resursi konstituciis swori ganmartebisa da, 
rac mTavaria, adamianis uflebebis adekvaturi dacvisaTvis. 
amaze sasamarTlom araerTgzis miuTiTa sakuTar gadawyveti-
lebebSi. kerZod: ̀ konkretuli davebis gadawyvetisas sakons-
titucio sasamarTlo valdebulia, rogorc konstituciis 
Sesabamisi debuleba, ise sadavo norma gaaanalizos da Sea-
fasos konstituciis ZiriTadi principebis konteqstSi, raTa 
es normebi ganmartebis Sedegad ar dascildnen mTlianad 
konstituciaSi gaTvaliswinebul RirebulebaTa wesrigs. 
mxolod ase miiRweva konstituciis normis sruli ganmarte-
ba, rac, Tavis mxriv, xels uwyobs konkretuli sadavo nor-
mis konstituciurobis swor Sefasebas~.2 sakonstitucio sa-
samarTlom msgavsi midgoma gamoxata saqmeze saqarTvelos 
moqalaqe maia naTaZe da sxvebi saqarTvelos parlamentisa 
da saqarTvelos prezidentis winaaRmdeg: `sakonstitucio 
sasamarTlo sadavo normebis konstituciurobis Semowmebi-
sas ar aris SezRuduli mxolod konstituciis konkretuli 
normebiT. marTalia, konstituciuri principebi ar ayalibebs 
ZiriTad uflebebs, magram gasaCivrebuli normatiuli aqti 
aseve eqvemdebareba gadamowmebas konstituciis fuZemdeb
lur principebTan mimarTebiT, konstituciis calkeul nor-
mebTan kavSirSi da, am TvalsazrisiT, msjeloba unda wari-
marTos erTian konteqstSi. sakonstitucio sasamarTlom 
unda daadginos, ramdenad Tavsdeba gasaCivrebuli aqti im 
konstituciursamarTlebriv wesrigSi, romelsac konstitu-
cia adgens~.3 

am TvalsazrisiT, sakonstitucio sasamarTlo gansa-
kuTrebiT xSirad uTiTebs demokratiuli da samarTleb
rivi saxelmwifos principebze, maT mniSvnelobaze da 

2	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
#1/3/407 gadawyvetileba saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTve-
los parlamentis winaaRmdeg, II, 1.

3	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #2/2-
389 gadawyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe da sxvebi 
saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRmdeg, II, 3. 
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cdilobs, swored aseTi samarTlebrivi sarCuli daudos 
konstituciuri davebis gadawyvetas: „demokratiuli da 
samarTlebrivi saxelmwifos principebi umniSvnelovane-
sia konstituciur principebs Soris. isini praqtikulad 
yvela konstituciuri normis ... safuZvels warmoadgenen. 
am principebs eyrdnoba mTlianad konstituciuri wyoba. 
amasTan, isini avaldebuleben xelisuflebas, SeizRudos 
konstituciuri wyobiT, rac gulisxmobs imas, rom xeli-
suflebis arc erT Stos ara aqvs ufleba, imoqmedos mxo-
lod mizanSewonilobis, politikuri aucileblobis an sxva 
motivaciis safuZvelze. xelisufleba unda eyrdnobodes 
konstitucias, kanons da mTlianad samarTals. mxolod ase 
iqmneba samarTliani marTlwesrigi, romlis gareSec ver 
Sedgeba demokratiuli da samarTlebrivi saxelmwifo“.4 
imavdroulad, am principebis realizaciisa da gamoyenebis 
praqtikuli Sedegebi dakavSirebulia Semdegi molodine-
bis dakmayofilebasTan: es principebi „ ... moiTxovs, rom 
qveynis samarTali uzrunvelyofdes adamianis ZiriTadi 
ufleba-Tavisuflebebis sruli moculobiT aRiarebasa da 
maTi dacvis yvela saWiro garantiis Seqmnas“.5 „zogadad, 
ZiriTadi uflebebi avaldebulebs saxelmwifos, uzrun-
velyos yoveli adamianis pirovnuli Tavisuflebis sruli 
TviTrealizaciis SesaZlebloba, rac, pirvel rigSi, moi-
Txovs saxelmwifos sifrTxiles da zomierebas uflebaSi 
Carevisa da regulirebis farglebis dadgenisas. am Tvalsa-
zrisiT, umniSvnelovanes garantias warmoadgens demokra-
tiuli da samarTlebrivi saxelmwifos uzrunvelmyofeli 
norma-principebi, romlebic gansazRvraven xelisuflebis 
adamianTan urTierTobis Sinaarss. kerZod: `saxelmwifo 

4	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
#1/3/407 gadawyvetileba saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarT-
velos parlamentis winaaRmdeg, II, 2.

5	������������������������������������������������������������������������ saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyvetile-
ba #1/466 saqmeze saqarTvelos saxalxo damcveli saqarTvelos parlamen-
tis winaaRmdeg, II, 2.



12

qeTevan eremaZe

xelisufleba xorcieldeba konstituciiT dadgenil far-
glebSi~ (me-5 muxlis pirveli punqti); `saxelmwifo cnobs 
da icavs adamianis sayovelTaod aRiarebul uflebebsa da 
Tavisuflebebs, rogorc waruval da uzenaes adamianur 
Rirebulebebs. xelisuflebis ganxorcielebisas xalxi da 
saxelmwifo SezRuduli arian am uflebebiTa da Tavisu-
flebebiT, rogorc uSualod moqmedi samarTliT (mux.7)~.6 

saqarTvelos konstituciis me-7 muxli am Tvalsazri-
siT namdvilad gansakuTrebulia da adamianis fundamen-
turi uflebebis uzrunvelyofis umniSvnelovanesi garan-
tiaa. „es aris erT-erTi fuZemdebluri norma-principi, 
romelic iZleva adamianis uflebebis masStabisa da mniS-
vnelobis SegrZnebis SesaZleblobas, ganapirobebs mTlia-
nad konstituciisa da, gansakuTrebiT, konstituciuri 
uflebebis ganmartebisa da gamoyenebis farglebs“.7 swo-
red aseTi daniSnulebidan gamomdinare, am muxlma Zalian 
farTo gamoyeneba da praqtikuli mniSvneloba SeiZina sa-
konstitucio sasamarTlos saqmianobaSi.

konstituciis me-7 muxlSi yuradReba gamaxvilebulia 
adamianis uflebebisa da Tavisuflebebis daniSnulebaze, 
arsze _ isini `waruvali da uzenaesi adamianuri Rire-
bulebebia~. `es uflebebi adamianis Tanmdevia da gaaCnia 
imitom, rom is adamiania. maT gareSe adamiani ver iqneba 
saxelmwifos arsebobis mizani. saxelmwifos ar SeuZlia 
mianiWos an waarTvas adamians ZiriTadi uflebebi, radgan 
is ar aris uflebamosili, Secvalos adamianis arsi~.8 

6	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
#1/3/407 gadawyvetileba saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 3.

7	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis 
gadawyvetileba #1/466 saqmeze saqarTvelos saxalxo damcveli saqarT-
velos parlamentis winaaRmdeg, II, 3.

8	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyvetileba 
#1/466 saqmeze saqarTvelos saxalxo damcveli saqarTvelos parlamentis 
winaaRmdeg, II, 3.
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konstituciis es norma adgens saxelmwifos or valde-
bulebas: 1) cnos da 2) daicvas adamianis uflebebi. `Ta-
vad uflebebis arsidan gamomdinare, saxelmwifos mier 
maTi cnoba, pirvel rigSi, gulisxmobs maTi, rogorc yo-
veli adamianis Tanmdevi sikeTis, aRiarebis valdebule-
bas. dacva ki gulisxmobs am uflebebiT srulyofilad 
sargeblobis uzrunvelmyofeli yvela saWiro berketis 
garantirebas, maT Soris, am uflebebis sasamarTloSi 
dacvis SesaZleblobis CaTvliT.

amasTan, niSandoblivia, rom uflebis cnobisa da 
uzrunvelyofis valdebulebis Seusrulebloba an ara-
jerovani Sesruleba Tavad uflebis, rogorc adamianis 
uzenaesi sikeTis, arsebobas ver daayenebs kiTxvis niS-
nis qveS. aseTi valdebulebis konstituciaSi aRiarebas 
is datvirTva aqvs, rom saxelmwifom Seqmnas yvela pi-
roba am uflebebiT sargeblobisTvis, winaaRmdeg SemTx-
vevaSi, adamianebs daerRvevaT fundamenturi uflebebi, 
romelTa dacvasa da uzrunvelyofis aucileblobaze de-
mokratiuli da samarTlebrivi saxelmwifoebi Tanaziarni 
arian, rac saeWvos gaxdis qveynis swrafvas samarTlebri-
vi saxelmwifosken.~9 

demokratiis princips ukavSirdeba ZiriTadi uflebebis, 
rogorc uSualod moqmedi samarTlis, aRiareba konsti-
tuciis mier. `konstituciis me-7 muxli adgens xelisufle-
bis ganxorcielebisas xalxisa da saxelmwifos SezRudvas 
adamianis uflebebiTa da TavisuflebebiT, rogorc uSua-
lod moqmedi samarTliT. es Canaweri ZiriTad uflebebs 
aniWebs xelisuflebis mboWav Zalas, icavs adamians saxeli-
suflebo TviTnebobisagan. amgvari midgomis ararsebobis 
SemTxvevaSi, konstituciiT gaTvaliswinebul uflebebsa da 
Tavisuflebebs mxolod deklaraciuli datvirTva eqneboda 
... adamiani moklebuli iqneboda konstituciursamarTle-

9	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyve-
tileba #1/466 saqmeze saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg, II, 3.
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brivi dacvis saSualebebs...~.10 maSasadame, es konstituciu-
ri principi arsebiTad wyvets sakiTxs imasTan dakavSirebiT, 
rom saxelmwifo xelisuflebis ganxorcielebisas SezRu-
dulia adamianis uflebebiT. `adamianis uflebebi, mTeli 
Tavisi SinaarsiTa da farglebiT, uSualod da pirdapir mo-
qmedebs, rac, pirvel rigSi, boWavs xelisuflebas ara mxo-
lod ama Tu im normatiuli aqtiT konkretuli uflebis ara-
Tanazomierad SemzRudveli danawesebis dadgenaSi, aramed  
krZalavs konstituciiTve fundamenturi uflebebis Ziri-
Tadi arsis daZlevas, misi darRvevis, xelyofis normatiuli 
safuZvlis Seqmnas~.11 `saqarTvelos konstitucia aRiarebs 
adamians da mis uflebebs, rogorc umaRles faseulobas. 
faseulobaTa konstituciuri sistema dafuZnebulia Ziri-
Tadi uflebebis prioritetsa da pativiscemaze~.12 

1.2.	uflebaTa SezRudvis gardauvaloba, rogorc 
interesTa dabalansebis Sedegi

rogorc ukve aRvniSneT, demokratiuli da samarTleb
rivi saxelmwifos xibli is aris, rom misi idea mTlia-
nad efuZneba adamianis, rogorc umTavresi faseulobis, 
ara mxolod aRiarebas, aramed realur uzrunvelyofas 
ZiriTadi uflebebiT srulyofilad da efeqturad sar-
geblobis garantirebis gziT. Tumca, imavdroulad, de-
mokratiuli sazogadoebis Seqmnisa da SenarCunebis sa-
zRauri imaSi mdgomareobs, rom konkretuli adamianebis, 

10	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #2/2-
389 gadawyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe da sxvebi 
saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRmdeg, II, 5.

11	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyve-
tileba #1/466 saqmeze saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg, II, 3.

12	 saqarTvelos sakonstitucio sasamarTlos 2009 wlis #2/3/423 gadawyve-
tileba saqmeze saqarTvelos saxalxo damcveli saqarTvelos parlamen-
tis winaaRmdeg, II, 6.
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an Tundac umravlesobis, interesebi yovelTvis upira-
tesi ver iqneba, demokratia eyrdnoba interesebs Soris 
(rogorc kerZo, ise kerZo da sajaro interesebs Soris) 
gonivruli balansis arsebobas. amitom adamianebis Tavi-
suflebis zRvari, erTi mxriv, aseTive adamianebis Tavi-
suflebaa, da, meore mxriv, Tavisufali adamianebis har-
moniuli Tanaarsebobisa da ganviTarebis uzrunvelyofis 
saWiroebidan gamomdinare interesebi (e.w. `sajaro inte-
resebi~). `individis Tavisuflebis idea sicocxlisuna-
riania mxolod sxvaTa uflebebiT da TavisuflebebiT, 
aseve sxva legitimuri interesebiT SezRudvis pirobebSi. 
Sesabamisad, uflebaTa umravlesobis SezRudva aucdene-
lia, radgan maTi realizacia xSirad warmoSobs Rirebu-
lebaTa konfliqts. RirebulebaTa konfliqtis sirTule 
zustad imaSi mdgomareobs, rom erTmaneTs upirispir-
deba kanonieri interesebi... am dilemidan gamosavali 
demokratiul sazogadoebaSi erTaderTia _ samarTlia-
ni balansis miRweva. maSin rodesac interesebis dapi-
rispireba aucdenelia, warmoiSoba maTi harmonizaciis, 
samarTliani dabalansebis aucilebloba~.13 2007 wlis 2 
ivlisis #1/2/384 gadawyvetilebaSi saqmeze saqarTvelos 
moqalaqeebi _ daviT jimSeleiSvili, tariel gvetaZe da 
neli dalaliSvili saqarTvelos parlamentis winaaRm-
deg, sakonstitucio sasamarTlom aRniSna: `Tanamedro-
ve saxelmwifos stabilurobis erT-erT umniSvnelovanes 
pirobas warmoadgens kerZo da sajaro interesebs Soris 
prioritetebis sworad da samarTlianad gansazRvra, xe-
lisuflebisa da adamianis urTierTobis gonivrulad da-
balansebuli sistemis Seqmna. es, pirvel rigSi, gamoxa-
tulebas povebs yoveli konkretuli uflebis Sinaarsisa 
da farglebis adekvatur sakanonmdeblo gansazRvraSi~. 
maSasadame, demokratiuli da samarTlebrivi saxelmwi-

13	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris ga-
dawyvetileba #1/1/477 saqmeze saqarTvelos saxalxo damcveli saqarTve-
los parlamentis winaaRmdeg, II, 45.
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fo emsaxureba ra adamianis Tavisuflebisa da TviTrea-
lizaciis ideas, imavdroulad, amave miznisTvis uSvebs, 
gulisxmobs adamianis Tavisuflebis SezRudvis SesaZleb-
lobas. magram am SezRudvis zRvars isev Tavad warmoad-
gens _ adamianis uflebebi SeiZleba SeizRudos mxolod 
imdenad, ramdenadac es aucilebelia demokratiul sa-
zogadoebaSi. rodis, rogor da ra intensivobiT SeuZlia 
saxelmwifos, Caerios adamianis TavisuflebaSi ise, rom 
es CaiTvalos aucilebel Carevad demokratiul sazoga-
doebaSi, amisTvis samarTlebriv safuZvels da Sefasebis 
masStabs konstitucia iZleva, pirvel rigSi, ZiriTadi 
konstituciuri principebi da Tavad uflebebis mare-
glamentirebeli konstituciuri normebi. swored aq aris 
mocemuli kerZo da sajaro interesebis Tanafardobis 
gansazRvris dasaSvebi farglebi.

demokratiul sazogadoebaSi interesTa samarTlia-
ni dabalansebisaTvis uflebaTa SezRudvis gardauvalo-
baze araerTxel miuTiTebia sakonstitucio sasamarT-
los ama Tu im konstituciuri uflebis Sinaarsisa da 
farglebis ganmartebisas. moviyvanT ramdenime magaliTs:  
1) rwmenis Tavisufleba, ̀ warmoadgens ra adamianis pirovnu-
li ganviTarebisa da avtonomiis sayrdens, imavdroulad, ga-
napirobebs mTlianad sazogadoebis arqiteqturas, gansazR-
vravs misi demokratiulobis xarisxs, radgan pluralizmi 
zogadad da, maT Soris, religiuri (an sxva Sinaarsis rwme-
nis ganviTarebis TvalsazrisiT) pluralizmi sasicocxlod 
mniSvnelovania demokratiuli sazogadoebisaTvis. aqedan 
gamomdinare, es Tavisufleba, rogorc minimum, moiTxovs 
sxvadasxva rwmenis mimdevarTa harmoniuli Tanacxovrebis 
SesaZleblobis garantirebas, rac rwmenis Tavisuflebis 
TiToeul subieqts akisrebs valdebulebas, sakuTari Tavi-
sufleba SezRudos sxvaTa aseTive TavisuflebiT _ es aris 
rwmenis fundamenturi Tavisuflebis Tanmdevi valdebule-
ba. ... es ufleba sasicocxlod aucilebeli da arsebiTad 
ganmsazRvrelia adamianis Tavisuflebis, TviTmyofadobis, 
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ganviTarebisa da TviTrealizaciisaTvis, amasTan, zustad 
misi aseTi daniSnulebidan da mniSvnelobidan gamomdinare, 
yvelaze xSirad konkurirebadia: a) sxvaTa (sxva adamianTa) 
amave TavisuflebasTan; b) sxva uflebebTan da kanonier 
interesebTan; amitom, erTi mxriv, rwmenis Tavisuflebis 
aRiareba, misi srulyofilad ganxorcielebis uzrunvel-
yofa da, meore mxriv, am TavisuflebiT efeqturad sarge-
bloba, sxvaTa kanonieri interesebis gaTvaliswinebiTa da 
pativiscemiT, erTnairad warmoadgens gamowvevas saxelmwi-
fos, adamianebis da mTlianad sazogadoebisTvis~.14 

2) sakonstitucio sasamarTlom 2007 wlis 2 ivlisis 
#1/2/384 gadawyvetilebaSi saqmeze saqarTvelos moqa-
laqeebi _ daviT jimSeleiSvili, tariel gvetaZe da neli 
dalaliSvili saqarTvelos parlamentis winaaRmdeg, aR-
niSna: `sakuTrebis ufleba ar aris absoluturi ufleba. 
21-e muxli uaryofs imgvar sakuTrebiT wesrigs, romel-
Sic kerZo interesi sajaro interesTa mimarT upirobo, 
absoluturi upiratesobiT sargeblobs.

demokratiuli qveynebis samarTali sakuTrebas da me-
sakuTres izolirebulad ar ganixilavs, aramed _ mxo-
lod gansazRvruli marTlwesrigis pirobebSi... .

sakuTrebas socialur saxelmwifoSi, mesakuTris ker-
Zo interesebis dakmayofilebis paralelurad, aqvs so-
cialuri funqcia. samarTali ver iqneba gulgrili sa-
kuTrebis socialuri datvirTvisadmi, radgan swored 
aq mJRavndeba sakuTrebis mier Sesasrulebeli amocana, 
misi adgili, roli da mniSvneloba. amitom socialuri da 
samarTlebrivi saxelmwifo erTnairad moiTxovs rogorc 
kerZo sakuTrebis Tavisuflebas, ise misi SezRudvis au-
cileblobas sajaro miznebisTvis.

saqarTvelos konstituciis 21-e muxlic iTvaliswinebs 
sajaro miznebisTvis sakuTrebaSi Carevis SesaZleblobas, 

14	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris ga-
dawyvetileba #1/1/477 saqmeze saqarTvelos saxalxo damcveli sa-
qarTvelos parlamentis winaaRmdeg, II, 7,8.
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kerZod ki, sakuTrebis uflebis SezRudvas da sakuTrebis 
CamorTmevas~. saqarTvelos konstitucia „kanonmdebels 
aZlevs sakuTrebis uflebis Sinaarsis gansazRvris ufle-
bamosilebas, magram mxolod im pirobiT, rom kanonmde-
blis neba konstituciuri moTxovnis adekvaturi iqneba. 
swored aq iCens Tavs SezRudvis materialuri kriteriu-
mi, romelic kanonmdebels avaldebulebs kerZo da saja-
ro interesebis gonivrul dabalansebas…... kanonmdebeli 
dgas amocanis winaSe, Tanabrad gaiTvaliswinos konsti-
tuciiT gansazRvruli uflebis garantia da socialuri 
sakuTrebiTi wesrigis moTxovna da daabalansos intere-
sebi. dauSvebelia sakuTrebis socialuri funqciis ugu-
lebelyofa, imavdroulad, SeuZlebelia mesakuTris zed-
metad, araTanazomierad SezRudvis gamarTleba.

sakuTrebis Sinaarsisa da farglebis gansazRvrisas ka-
nonmdebelma orientirad unda aiRos aucilebeli sazo-
gadoebrivi saWiroeba, romelic warmoadgens ara marto 
mesakuTris mimarT SezRudvis dawesebis safuZvels, ara-
med aseve am SezRudvebis zRvars.

dauSvebelia ufro mkacri SezRudvebis daweseba, vi-
dre amas konkretuli sazogadoebrivi saWiroeba moi-
Txovs. kanonmdebelma orive moTxovna unda daabalansos 
Tanazomierebis principis gamoyenebiT. calmxrivi pri-
vilegireba ar Seesabameba kerZo sakuTrebis im konsti-
tuciursamarTlebriv gagebas, romelic misi socialuri 
funqciiT datvirTvas iTvaliswinebs~.15

3) piradi cxovrebis xelSeuxeblobis uflebis gan-
martebisas sasamarTlom aRniSna: „konkretuli uflebis 
adekvaturi uzrunvelyofiT adamianis Rirsebis dacvisas 
saxelmwifo, imavdroulad, valdebulia, gaiTvaliswinos 
demokratiul, samarTlebriv da socialur saxelmwifoSi 

15	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiS-
vili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 
winaaRmdeg, II, 8,11.
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adamianisa da saxelmwifos urTierTdamokidebuleba. ami-
tom kanonmdebloba unda Seiqmnas socialuri Tanacxo-
vrebis xelSewyobisa da SenarCunebis gaTvaliswinebiT, 
Tumca im savaldebulo pirobiT, rom daculi iqneba Ti-
Toeuli pirovnebis TviTmyofadoba...

araerTi ZiriTadi uflebis msgavsad, piradi cxovre-
bis xelSeuxeblobis uflebis SezRudvac Tavad konsti-
tuciiT aris gaTvaliswinebuli, amasTan konkretuladaa 
dadgenili saxelmwifos mxridan uflebaSi Carevis dasaS-
vebi farglebi.

individis piradi cxovrebis xelSeuxeblobis ufle-
bis gansakuTrebiT mniSvnelovan SezRudvas warmoadgens 
satelefono da sxva saxis teqnikuri saSualebebiT war-
moebuli Setyobinebis xelSeuxeblobis uflebaSi Careva.

es ufleba erT-erTi TvalsaCinoa im uflebebs Soris, 
romelTa Sinaarsis gansazRvrisas xelisufleba demokra-
tiuli da policiuri saxelmwifoebis zRvarze gadis. 

zogadad, adamianebze faruli dakvirveba policiu-
ri saxelmwifosTvisaa damaxasiaTebeli. imavdroulad, 
qveynis konstituciuri wyobis, saxelmwifo da erovnu-
li usafrTxoebis, sazogadoebrivi wesrigis dacva, dana-
Saulis Tavidan acileba, rac saboloo jamSi emsaxureba 
adamianTa uflebebis efeqtur dacvas, demokratiuli da 
samarTlebrivi saxelmwifos valdebulebaa. zustad am 
sajaro interesebis uzrunvelyofas emsaxureba dasaxe-
lebuli uflebis SezRudva. 

...nebismieri demokratiuli saxelmwfos valdebulebaa, 
miiRos yvela SesaZlo zoma, raTa aRikveTos seriozuli 
safrTxeebi, romlebmac SeiZleba demokratiuli institu-
tebis destabilizacia gamoiwvion. amitom am safrTxeebTan 
brZolisTvis saxelmwifos unda hqondes, maT Soris, imis 
SesaZleblobac, rom ganaxorcielos faruli kontroli, 
TvalTvali pirebze (pirTa jgufze), romelTaganac es sa-
frTxeebi momdinareobs. aseT dros zustad uflebaSi Ca-
revis faruli xasiaTi uzrunvelyofs sajaro interesis 
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dacvis efeqturobas“. Tumca, imavdroulad, „...saxelmwi-
fos ara aqvs ufleba, seriozul safrTxesTan brZolis mo-
tiviT miiRos nebismieri zomebi, romlebsac is Sesabamisad 
da adekvaturad miiCnevs. uflebaSi Careva, misi faruli xa-
siaTidan gamomdinare, aCens uflebamosilebis gadametebis, 
borotad gamoyenebis risks, rasac SesaZloa, mavne Sedege-
bi mohyves mTlianad demokratiuli sazogadoebisTvis. Se-
sabamisad, demokratiul sazogadoebaSi uflebaSi Careva 
SeiZleba iyos gamarTlebuli mxolod maSin, Tu kanonmdeb
loba uzrunvelyofili iqneba Zalauflebis borotad ga-
moyenebisagan dacvis efeqturi meqanizmebiT. saxelmwifo, 
romelic sakuTar moqalaqeebs ayenebs faruli kontrolis 
riskis qveS, ar unda sargeblobdes SeuzRudavi uflebamo-
silebebiT. winaaRmdeg SemTxvevaSi, daubalansebelma kanon-
mdeblobam, demokratiis dacvis motiviT, SesaZloa Tavad 
demokratia gaxados Zalze myife da saTuo“.16 

maSasadame, rogorc ukve aRvniSneT, uflebaTa umra-
vlesobis SezRudva aucdenelia. Tumca, imavdroulad, de-
mokratiul sazogadoebaSi ar SeiZleba arsebobdes mizani, 
interesi, romlis miRwevis sapirwone ama Tu im uflebis 
darRvevaa. arcerTi interesis miRweva ar SeiZleba meore 
interesis xelyofis xarjze. am dros saxelmwifos pasuxis-
mgeblobis tvirTi da, imavdroulad, demokratiulobis xa-
risxi swored imis mixedviT gaizomeba, ramdenad SeZlebs is 
Sepirispirebuli interesebis samarTlian dabalansebas. 

saqarTvelos sakonstitucio sasamarTlom araerT ga-
dawyvetilebaSi aRniSna, rom saxelmwifom uflebebis dac-
visa da uzrunvelyofisas unda SeZlos kerZo da sajaro 
interesebis gonivruli dabalanseba, mxolod asea SesaZ

16	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe 
saqarTvelos parlamentis winaaRmdeg, II, 7, 8, 9; 2012 wlis 24 oqtombris 
gadawyvetileba #1/2/519 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ Tamar CugoSvili saqarTvelos 
parlamentis winaaRmdeg.
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lebeli rogorc uflebiT sargeblobis, ise konkretuli 
sajaro miznebis miRweva. `samarTlebriv saxelmwifoSi ka-
nonzomieria imis molodini, rom kerZo da sajaro inte-
resebis urTierTmimarTeba samarTliani iqneba. rac ufro 
metad ereva xelisufleba adamianis TavisuflebaSi, miT 
maRalia moTxovnebi Carevis gamarTlebisaTvis~.17 „Ziri-
Tadi konstituciuri principebi erTnairad moiTxovs de-
mokratiuli da samarTlebrivi saxelmwifos arsebobisT-
vis aucilebeli rogorc kerZo, ise sajaro interesebis 
realizaciis uzrunvelyofas, maT Soris gonivruli, Tana-
zomieri da proporciuli balansis dacvas“.18 am Tvalsaz
risiT, didia Tavad sakonstitucio sasamarTlos pasuxis-
mgeblobac, man TiToeuli normis Sinaarsisa da farglebis 
ganmartebisas zustad unda SeZlos interesTa konstitu-
ciuri balansis, wonasworobis uzurnvelyofa, dacva.

1.3.	interesTa dabalansebis Sefasebis konstituciuri 
kriteriumi - Tanazomierebis principi

konstituciis ZiriTadi principebis gamoyenebis re-
sursi sakonstitucio sasamarTlos praqtikaSi gamoi-
kveTa, ZiriTadad, ori mimarTulebiT: a)konstituciu-
ri uflebis farglebisa da diapazonis gaazrebisTvis, 
ganmartebisTvis; b)normis konstituciurobis Sefasebis 
kriteriumebis, meTodebis danergvisTvis. winamdebare 
naSromi swored am ukanaskneli resursis gamoyenebis 
efqturobis Seswavlasa da gaanalizebas eTmoba. 

17	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiS-
vili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 
winaaRmdeg, II, 19.

18	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris ga-
dawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa aso-
ciacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 7.
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samarTlebrivi saxelmwifos principis gamoyenebis 
praqtikuli Sedegia Tanazomierebis principis, iseve ro-
gorc kanonis „ganWvretadobis“ principis safuZvelze 
normis konstituciurobis Sefasebis standartis Semo-
Reba konstituciur marTlmsajulebaSi. 2006 wlis 15 de-
kembris #1/3/393,397 gadawyvetilebaSi saqmeze saqarTve-
los moqalaqeebi: onise mebonia da vaxtang masuraSvili 
saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio sasamarTlom aRniSna: `Tanazomierebis 
principi samarTlebrivi saxelmwifos ideidan momdinare-
obs da misi ZiriTadi datvirTva aris adamianis ufle-
bebis SezRudvisas saxelmwifosTvis farglebis gansazR-
vra. is uzrunvelyofs Tavisuflebisa da misi SezRudvis 
erTgvar gawonasworebul, Tanazomier damokidebulebas 
da krZalavs adamianis uflebebis imaze metad SezRudvas, 
rac aucilebelia demokratiul sazogadoebaSi. 

Tanazomierebis principi adamianis uflebaTa SezRu-
dvis marTlzomierebis Sefasebis konstituciuri kri-
teriumia. zustad amitom mas konstituciuri kon-
trolisTvis arsebiTi mniSvneloba aqvs~. Sesabamisad, 
sakonstitucio sasamarTlom, erTi mxriv, Tanazomiere-
bis principi daudo zRvrad xelisuflebis moqmedebas, 
xolo meore mxriv, Tavadac daivaldebula, SeiboWa Tavi 
upirobo valdebulebiT, yovel konkretul SemTxvevaSi 
adamianis uflebaSi xelisuflebis Carevis samarTliano-
ba, konstituciuroba swored am principze dayrdnobiT 
Seafasos, rac araerTgzis da araorazrovnad gaimeora 
sxva gadawyvetilebebSic: „sadavo norma unda Seesabame-
bodes Tanazomierebisa da gansazRvrulobis principebs, 
romlebic pirdapir kavSirSia samarTlebrivi saxelmwi-
fos principTan. swored Tanazomierebis principi ad-
gens materialur masStabebs kanonmdeblisaTvis Ziri-
Tadi uflebebis SezRudvisas. Tu norma am principebs 
ar Seesabameba, is dauSvebs TviTnebobis SesaZleblobas. 
saxelmwifos TviTneboba adamianis Tavisuflebis sfero-
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Si ki avtomaturad niSnavs adamianis Rirsebis, rogorc 
konstituciuri wesrigis umaRlesi principis, samarTle-
brivi saxelmwifosa da sxva konstituciuri principebis 
darRvevas da adamianis ... ZiriTadi uflebis arakons-
tituciur xelyofas~.19 `konstituciuri uflebebis ... 
SezRudvis Sefasebis sazomi Tanazomierebis pricipia. 
aRniSnuli principi warmoadgens adamianis uflebis 
SezRudvisas kanonmdeblis SeboWvis meqanizms da, Sesa-
bamisad, konstituciuri kontrolis elements. Tanazo-
mierebis principis moTxovnaa, rom uflebis mzRudavi 
sakanonmdeblo regulireba unda warmoadgendes Rire-
buli sajaro (legitimuri) miznis miRwevis gamosadeg da 
aucilebel saSualebas. amave dros, uflebis SezRudvis 
intensivoba misaRwevi sajaro miznis proporciuli, misi 
Tanazomieri unda iyos. dauSvebelia, legitimuri miznis 
miRweva ganxorcieldes adamianis uflebis mometebuli 
SezRudvis xarjze~.20 

sakonstitucio sasamarTlom, saqarTvelos konsti-
tuciis me-7 muxlis mniSvnelobidan, daniSnulebidan ga-
momdinare (razec am TavSi ukve visaubreT), swored masSi 
amoikiTxa `Tanazomierebis principis~ ZiriTadi arsi da 
am gziT is saqarTvelos konstituciiT aRiarebul prin-
cipad miiCnia. imavdroulad, sasamarTlom miuTiTa, rom 
me-7 muxli „...SeiZleba CaiTvalos Tanazomierebis prin-
cipis zogad safuZvlad, Tumca amomwuravad ar gansazR-
vravs mis mniSvnelobas. is konkretul Sinaarss zustad 
sakonstitucio sasamarTlos praqtikaSi iZens, radgan Ta-
nazomierebis principi sakonstitucio sasamarTlosTvis 
warmoadgens ganmsazRvrel kriteriums ama Tu im norma-

19	 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis gadawyve-
tileba #2/1/415 saqmeze saqarTvelos saxalo damcveli saqarTvelos 
parlamentis wiaaRmdeg, II, 13.

20	 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis gadawyve-
tileba #3/1/512 saqmeze daniis moqalaqe heike qronqvisti saqarTvelos 
parlamentis winaaRmdeg, II, 65. 
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tiuli aqtiT adamianis uflebaTa SezRudvis Tanazomie-
rebis da, Sesabamisad, konstituciurobis dadgenisas“.21

vinaidan demokratiul sazogadoebaSi uflebaTa 
SezRudva aucdenelia, Sesabamisad, cxadia isic, rom ada-
mianis uflebis nebismieri SezRudva TavisTavad ufle-
bis darRvevas ar niSnavs. swored Tanazomierebis prin-
cipi iZleva imis Sefasebisa da dadgenis SesaZleblobas, 
uflebis SezRudva imavdroulad aris Tu ara misi dar
Rveva. ama Tu im uflebaSi Careva mxolod da mxolod 
konstituciiT gaTvaliswinebuli legitimuri miznebis 
arsebobisa da maTi dacvis realuri aucileblobisas, 
amasTan, mxolod konstituciiT daSvebuli formiTa da 
intensivobiT - rodesac legitimuri miznis miRweva xdeba 
vargisi, aucilebeli, yvelaze naklebad mzRudavi, pro-
porciuli saSualebiT – uflebis samarTlian SezRudvas 
gulisxmobs, rac TavisTavad aris uflebis Semadgeneli 
nawili, radgan aseTia konkretuli uflebis konstitu-
ciuri farglebi da Sinaarsi. Tu es komponentebi dakma-
yofilebulia, ese igi Careva Tanazomieria da aucilebe-
li demokratiul sazogadoebaSi. 

Tanazomierebis principis komponentebi, rogorc erT-
maneTTan erTobliobaSi, ise damoukidebladac, ufleba-
Si Carevis gamarTlebis Sefasebis kriteriumia. romelime 
maTganze uaryofiTi pasuxi niSnavs konkretul uflebaSi 
gadametebul Carevas da uflebis darRvevas. sakmarisia, 
ar arsebobdes uflebaSi CarevisTvis legitimuri mizani, 
an aseTis arsebobis SemTxvevaSi, Careva ar iyos dasaS-
vebi, an aucilebeli, an miznis miRwevis proporciuli, 
TiToeul am SemTxvevaSi dairRveva Tanazomierebis prin-
cipi da, Sesabamisad, konkretuli konstituciuri ufle-
ba. imavdroulad, didi mniSvneloba aqvs normis konsti-
tuciurobis Sefasebisas am komponentebis Tanmimdevrul 

21	 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 15 dekembris 
#1/3/393,397 gadawyvetileba saqmeze: vaxtang masuraSvili da onise mebo-
nia saqarTvelos parlamentis winaaRmdeg.
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Semowmebas. yovel momdevno komponentze (etapze) gadas-
vla unda moxdes mxolod im SemTxvevaSi, Tu winamorbed 
etapze normis Semowmebisas dadebiTi pasuxi miviReT. 

maSasadame, Tanazomirebis principi aris SesaZleblo-
ba da mniSvnelovani garantia normis konstituciurobis 
sworad Sesafaseblad da konstituciuri davis samarT-
lianad gadasawyvetad. ra Tqma unda, gadamwyveti mniSvne-
loba aqvs, rom sasamarTlos ZiriTadi, saboloo pozi-
cia (pasuxi) normis konstituciurobasTan dakavSirebiT, 
iyos swori, magram imavdroulad, Zalian didi mniSvne-
loba aqvs normis problematurobis mizezis, safuZvlis 
sworad, utyuarad identificirebas. sasamarTlo valde-
bulia, Zalian cxadad da damajereblad miuTiTos nor-
mis problematurobis mizezebze, raTa, rogorc minimum, 
problema momavalSi ar ganmeordes, da piriqiT, axali 
normebi (maTi miRebis aucileblobis SemTxvevaSi) swo-
red problemis aRmofxvraze, srulyofilad mogvare-
baze, daZlevaze iyos orientirebuli. es imavdroulad 
xels Seuwyobs gadawyvetilebis efeqtur aRsrulebasa da 
qmediTobas. amitom, am TvalsazrisiT, umniSvnelovane-
sia normis konstituciurobis Sefaseba Tanazomierebis 
principis TiToeuli komponentis mixedviT.

winamdebare naSromSi gaanalizebulia Tanazomierebis 
principis komponentebis arsi da kanoniT (normiT) maTi 
dakmayofilebis mniSvneloba adamianis uflebebis dacvi-
sa da interesTa samarTliani dabalansebisaTvis, Sesaba-
misi gadawyvetilebebis gaanalizebis gziT Sefasebulia 
saqarTvelos sakonstitucio sasamarTlos mier Tanazo-
mierebis principis gamoyenebis efeqturoba.

garda wminda akademiuri interesisa, amas aqvs praq
tikuli mniSvneloba. kerZod: sakonstitucio sasamarT-
los saqmianobis efeqturobis obieqturi sazomi misive 
gadawyvetilebebia, aq vlindeba misi realuri daniSnule-
ba da praqtikuli mniSvneloba. sasamarTlos gadawyveti-
leba samarTliani unda iyos da, rac mTavaria, is aseTad 
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unda aRiqmebodes sazogadoebis, gansakuTrebiT mxaree-
bis, dainteresebuli pirebis mier. sasamarTlo procesze 
orive mxare darwmunebulia sakuTari poziciis marTebu-
lobaSi da miaCnia, rom mis mier wardgenili argumentebi 
swori, wonadi da sakmarisia misi poziciis utyuarobis 
mtkicebisTvis. amitom gansakuTrebiT mxarisTvis, rome-
lic process waagebs, Zalian didi mniSvneloba aqvs, sa-
samarTlodan ar wavides im gancdiT, rom mas usamarT-
lod moeqcnen. vinaidan sasamarTlo, zogadad, emsaxureba 
samarTliani mopyrobis garantiis damkvidrebas sazoga-
doebaSi, am miznis miRwevisken unda iyos mimarTuli misi 
TiToeuli gadawyvetileba. zedmetia imis aRniSvna, rom 
mxolod swori da damajereblad dasabuTebuli gadawyve-
tileba aris erTaderTi mizezi da safuZveli sasamarT-
los mier pativiscemis, ndobis, avtoritetis mopove-
bisaTvis. aRar vsaubrobT imaze, rom amas gadamwyveti 
mniSvneloba aqvs im TvalsazrisiT, rom sakonstitucio 
sasamarTlos gadawyvetileba sabolooa, savaldebuloa 
Sesasruleblad da misi gasaCivrebisa da gadasinjvis 
samarTlebrivi SesaZlebloba ar arsebobs. 

vfiqrobT, sakmarsze meti mizezia imisaTvis, rom Tana-
zomierebis principi efeqturad iqnes gamoyenebuli. 
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legitimuri mizani

2.1.	konstituciuri uflebis SezRudva dasaSvebia 
mxolod konstituciiT gaTvaliswinebuli 
legitimuri miznebis arsebobisas

uflebis SemzRudveli normis konstituciurobis Se-
fasebisas gadamwyveti mniSvneloba aqvs uflebis SezRud
vis legitimuri miznis arsebobas. `sadavo aqtebis Sefa-
sebisas, pirvel rigSi, unda gairkves is mizani, romelic 
amoZravebda kanonmdebels maTi miRebisas... Tanazomiere-
bis principis gamoyenebiT SeiZleba Sefasdes kanonmde-
blis mxolod legitimuri miznis miRwevis saSualebaTa 
konstituciuroba~.22 

maSasadame, sadavo normis konstituciurobis Sefase-
bisas mTavari rgoli, orientiri aris uflebis SezRu-
dvis legitimuri mizani, radgan, erTi mxriv, aseTis 
ararsebobis pirobebSi, adamianis uflebaSi nebismieri 
Careva TviTnebur xasiaTs atarebs da uflebis SezRudva 
safuZvelSive gaumarTlebeli, arakonstituciuria, nor-
mis Semdgomi Semowmebis gareSe. imavdroulad, uflebis 
SezRudvis legitimuri miznis arsebobis SemTxvevaSi, sa-
davo normis Semdgomi Semowmebac, Tanazomierebis prin-
cipis komponentebis mixedviT, swored masTan (legitimur 
mizanTan) mimarTebiT xdeba. kerZod, sasamarTlom unda 

22	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris 
gadawyvetileba #1/2/411 saqmeze Sps `rusenergoservisi~, Sps `patara 
kaxi~, ss `gorgota~, givi abalakis individualuri sawarmo `fermeri~ da 
Sps `energia~ saqarTvelos parlamentisa da saqarTvelos energetikis 
saministros winaaRmdeg, II, 9.
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Seafasos: sadavo normiT gaTvaliswinebuli uflebaSi Ca-
revis konkretuli gza aris Tu ara legitimuri miznis 
miRwevis vargisi saSualeba _ aqvs Tu ara masTan (legi-
timur mizanTan) kavSiri im gagebiT, rom emsaxureba da 
uzrunvelyofs mis miRwevas? iseve rogorc legitimuri 
miznis misaRwevad aucilebeli iyo Tu ara uflebaSi swo-
red iseTi formiTa Tu intensivobiT, xarisxiT Careva, 
rogorsac sadavo norma iTvaliswinebs _ aris Tu ara is 
uflebis yvelaze naklebad mzRudavi da proporciuli 
saSualeba?

rogorc ukve aRvniSneT, interesTa dabalansebisa da 
harmoniuli Tanaarsebobis valdebuleba konstitucii-
dan momdinareobs, amitom is Tavadve iZleva pasuxebs ase-
Ti balansis miRwevis SesaZleblobebsa Tu savaldebulo 
gzebze. Sesabamisad, ama Tu im konstituciuri uflebis 
SezRudvis legitimuri miznebic Tavad konstituciaSia 
mocemuli. amasTan, kanoniT (sadavo normiT) ufleba-
Si Carevis miznis legitimurobis Sefaseba gulisxmobs 
konkretuli konstituciuri uflebis SezRudvisTvis 
konstituciiTve gaTvaliswinebul legitimur miznebTan 
misi Sesabamisobis, Tanxvedris garkvevas, dadgenas. 

normis konstituciurobis Sefasebis am etapze ramde-
nime sakiTxi moiTxovs pasuxis gacemas. kerZod:
1)	ra SeiZleba CaiTvalos konkretuli konstituciuri 

uflebis SezRudvisTvis konstituciiT gaTvaliswine-
bul legitimur miznad? 

2)	rogor unda gavarkvioT, ra aris sadavo normis Semo-
Rebis legitimuri mizani? 

3)	rogor unda Sefasdes uflebaSi Carevis kanoniT 
gaTvaliswinebuli miznis Sesabamisoba amave uflebis 
SezRudvisTvis konstituciiT gaTvaliswinebul legi-
timur miznebTan? 
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2.1.1.	 konstituciuri uflebis SezRudva am uflebis 
mareglamentirebeli konstituciis normiT 
gaTvaliswinebuli legitimuri miznebiT

konstituciuri uflebis SezRudvisTvis legitimuri 
mizani da safuZveli, pirvel rigSi, Tavad am uflebis ma-
reglamentirebel konstituciis normaSia mocemuli (ix. 
me-19, 21-e, 23-e, 24-e 26-e, 41-e da sxva muxlebi).

sakonstitucio sasamarTlos ZiriTadi midgomac efuZ-
neba uflebis SezRudvis gamarTlebas mxolod im legiti-
muri miznebiT, romlebic gaTvaliswinebulia konkretu-
li uflebis mareglamentirebel konstituciis normaSi. 
sasamarTlos praqtika, am TvalsazrisiT, mdidaria. movi-
yvanT ramdenime magaliTs.

yvela saqmeze, romlebic Seexeboda sakuTrebis ufleba-
Si Carevis konstituciurobis Semowmebas, sakonstitucio 
sasamarTlo legitimuri miznis identificirebisas kate-
goriulad moiTxovda mxolod konstituciis 21-e muxlis 
me-2 da me-3 punqtebiT gaTvaliswinebuli `aucilebeli 
sazogadoebrivi saWiroebis~ arsebobas. `sakuTrebiTi 
wesrigis sferoSi kerZo da sajaro interesebi konsti-
tuciam imgvarad daabalansa, rom interesTa konfliqtis 
calkeul SemTxvevaSi SesaZlebelia sajaro interesis-
Tvis upiratesobis miniWeba da, ukidures SemTxvevaSi, 
mesakuTrem sakuTrebis uflebaSi Careva unda iTminos. 
Tumca xazgasasmelia, rom konstituciam am konfliqtis 
gadawyveta kanonmdebels ki ar miando, aramed Tavad ga-
dawyvita 21-e muxlis me-2 da me-3 punqtebiT, romelTa 
Tanaxmad, sakuTrebaSi saxelmwifos Careva SezRudvis an 
CamorTmevis saxiT SeiZleba mxolod aucilebeli sazoga-
doebrivi saWiroebisas.

rogorc ki davuSvebT, rom ama Tu im sferoSi saxel-
mwifos politikis gasatareblad SesaZlebelia sakuTre-
bis uflebaSi iseTi Careva, romelic gansxvavdeba au-
cilebeli sazogadoebrivi saWiroebisTvis sakuTrebis 
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uflebaSi Carevis farglebisgan, kanonzomierad gaizr-
deba cduneba saxelmwifos uflebamosilebis borotad, 
arasworad gamoyenebisa, SesaZlebeli gaxdeba sakuTrebis 
uflebis SezRudvis saWiroebis farglebis gafarToeba, 
risi Sedegic iqneba sakuTrebis uflebaSi gaumarTlebe-
li Careva, uflebis darRveva. konstituciis mixedviT, 
sakuTrebis uflebaSi nebismieri Careva dasaSvebia mxo-
lod 21-e muxlis me-2 da me-3 punqtebiT gaTvaliswinebul 
farglebSi. es aris saxelmwifosTvis valdebuleba, Ta-
visi politika konkretul sferoSi dauqvemdebaros me-2 
da me-3 punqtebiT gaTvaliswinebul aucilebeli sazoga-
doebrivi saWiroebis arss, imavdroulad, es aris yoveli 
mesakuTris valdebuleba, iTminos mis sakuTrebaSi saxel-
mwifos aseTi Carevebi _ es misi sakuTrebis konstituciu-
ri uflebis Tanmdevi konstituciuri valdebulebaa~.23

 analogiur midgomas efuZneba sakonstitucio sasamarT-
los praqtika informaciisa da azris TavisuflebasTan mi-
marTebiT. „informaciisa da azris gavrcelebis ufleba ar 
aris absoluturi, misi SezRudvis legitimuri miznebi sa-
qarTvelos konstituciis 24-e muxlSi aris mocemuli. sa-
kanonmdeblo norma, romelic azrisa da informaciis gavr-
celebas zRudavs, amave muxliT gaTvaliswinebuli miznebis 
miRwevas unda emsaxurebodes. konstitucia gamoxatvis Ta-
visuflebis am aspeqtis SezRudvas konstituciiTve dacu-
li sikeTis uzrunvelsayofad iTvaliswinebs da SezRudvis 
safuZvlebis amomwurav CamonaTvals adgens. 

kerZod, konstituciis 24-e muxlis Tanaxmad, `azrisa 
da informaciis gavrcelebis SezRudva gamarTlebulia 
saxelmwifo uSiSroebis, teritoriuli mTlianobis, sazo-
gadoebrivi usafrTxoebis, sasamarTlos damoukideblo-
bisa da miukerZoeblobis uzrunvelsayofad, konfiden-

23	������������������������������������������������������������������� saqarTvelos sakonstitucio sasamarTlos �����������������������������2007 wlis 2 ivlisis gadawyve-
tileba #1/2/384 saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiS-
vili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 
winaaRmdeg.
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cialurad aRiarebuli informaciis gamJRavnebis Tavidan 
asacileblad, sxvaTa uflebebisa da Rirsebis dasacavad 
da danaSaulis Tavidan asacileblad~.24 

sakonstitucio sasamarTlom calkeul saqmeebze xaz-
gasmiT miuTiTa ama Tu im konstituciuri uflebis mare-
glamentirebel normaSi uflebis SezRudvis legitimuri 
miznebisa Tu safuZvlebis gadamwyvet mniSvnelobaze amave 
muxliT gaTvaliswinebuli uflebis Sinaarsis gansazRvra-
Si. magaliTad, rodesac dava exeboda piradi cxovrebis 
calkeuli aspeqtebis savaraudo darRvevas da mosarCele 
sadavo normis konstituciurobis Semowmebas iTxovda sa-
qarTvelos konstituciis me-20 muxlTan, rogorc pira-
di cxovrebis mareglamentirebel generalur normasTan 
mimarTebiT, sasamarTlom swored me-20 muxliT daculi 
uflebis SezRudvis safuZvlebidan gamomdinare da piradi 
cxovrebis calkeuli uflebrivi komponentebis maregla-
mentirebeli sxva konstituciuri muxlebiT gaTvaliswine-
buli uflebis SezRudvis legitimuri miznebis mxedvelo-
baSi miRebiT SeuZleblad miiCnia sakiTxis konstituciis 
am muxlTan mimarTebiT Sefaseba. 2008 wlis 19 dekembris 
ganCinebaSi #1/7/454 saqmeze saqarTvelos moqalaqe le-
van sirbilaZe saqarTvelos parlamentis winaaRmdeg, sa-
samarTlom aRniSna, rom saqarTvelos konstituciis sx-
vadasxva muxlSi gvxvdeba CamonaTvali urTierTobebis, 
movlenebisa Tu qmedebebisa, romlebic pirad cxovrebas 
ukavSirdeba. Tumca gansxvavebulia am muxlebiT dacul 
uflebaSi Carevis safuZvlebi da pirobebi. „Secdoma iq-
neboda piradi cxovrebis xelSeuxeblobis uflebis mTe-
li Sinaarsis saqarTvelos konstituciis mxolod me-20 
muxliT Semofargvla. pirad cxovrebas gankuTvnili ca-
lkeuli sakiTxebi daculia saqarTvelos konstituciis 
araerTi muxliT, rogorebicaa: me-16, 36-e, 41-e da sxva.

24	 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis 
gadawyvetileba #1/1/468 saqmeze saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg. 
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bunebrivia, imis ugulebelyofa ar SeiZleba, rom 
piradi cxovrebis nebismieri komponentis xelyofisas 
irRveva piradi cxovrebis xelSeuxeblobis ufleba zo-
gadad, Tumca es garemoeba ar iZleva imis mtkicebis 
uflebas, rom nebismieri aseTi uflebrivi komponentis 
darRveviT aucileblad irRveva me-20 muxli. am dros 
gasaTvaliswinebelia piradi cxovrebis xelSeuxeblo-
bis regulirebis konstituciaSi mocemuli konstruq-
cia. amis gaTvaliswinebis gareSe maRalia piradi cxov
rebis calkeuli uflebrivi komponentis Sinaarsis, 
maTSi dasaSvebi Carevis farglebis araswori ganmarte-
bis safrTxe. 

nebismieri konstituciuri uflebis Sinaarsis gansazR-
vrisas arsebiTi mniSvneloba aqvs uflebaSi Carevis formasa 
da farglebs. yvela uflebaSi Careva ver iqneba erTnairi, 
rac erTmniSvnelovnad ikiTxeba kidec konstituciis meore 
Tavidan... uflebaSi Carevis gansxvavebuli forma, Sinaarsi 
Tu intensivoba miuTiTebs yovel konkretul SemTxvevaSi 
gansxvavebul sajaro interesze, romlis misaRwevadac au-
cilebelia uflebaSi ama Tu im formiT Careva...

gansxvavebuli intensivobiT Carevis aucilebloba 
SeiZleba arsebobdes erTi da igive uflebis sxvadasxva 
uflebriv komponentebSic.	 aseT SemTxvevasTan gvaqvs 
saqme piradi cxovrebis xelSeuxeblobis farglebis dad-
genis drosac. magaliTad, saqarTvelos konstituciis 
me-20 muxlSi CamoTvlili uflebebis SezRudva daiSveba 
sasamarTlos gadawyvetilebiT an kanoniT gaTvaliswine-
buli gadaudebeli aucileblobisas. piradi cxovrebis 
iseT sferoSi Carevisas ki, rogoricaa oficialur Ca-
nawerebSi arsebuli piris janmrTelobasTan, qonebasTan 
an sxva kerZo sakiTxebTan dakavSirebuli informaciis 
xelSeuxebloba, daiSveba mxolod am adamianis Tanxmo-
biT, garda kanoniT dadgenili SemTxvevebisa, rodesac es 
aucilebelia saxelmwifo uSiSroebis an sazogadoebrivi 
usafrTxoebis uzrunvelsayofad, janmrTelobis, sxvaTa 
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uflebebisa da Tavisuflebebis dasacavad.
im SemTxvevaSi, rodesac romelime erTi uflebis cal

keuli uflebrivi komponentisTvis konstituciiT gaTva-
liswinebulia specialuri regulacia, uflebaSi Carevis 
gansxvavebuli Sinaarsi da farglebi, eWvgareSea, rom aseT 
dros am uflebaSi Carevis konstituciuroba SesaZlebelia 
da unda Sefasdes mxolod mis maregulirebel specialur 
normasTan mimarTebiT, winaaRmdeg SemTxvevSi, SeuZlebeli 
iqneba konstituciurobis sakiTxis sworad gadawyveta~.25

am TvalsazrisiT, sainteresoa aseve pirad cxovrebas-
Tan dakavSirebuli meore ganCinebac. kerZod, 2009 wlis 
10 ivnisis ganCinebaSi №1/2/458 saqmeze saqarTvelos mo-
qalaqeebi _ daviT sarTania da aleqsandre maWaraSvili 
saqarTvelos parlamentisa da saqarTvelos iusticiis 
saministros winaaRmdeg, sasamarTlom aRniSna: `...gauge-
bari iqneba, gadaudebeli aucileblobis motiviT an Tun-
dac sasamarTlo gadawyvetilebis safuZvelze SeizRu-
dos piris ufleba, Seqmnas ojaxi. warmoudgenelia, rom 
saqarTvelos konstituciis me-20 muxli aregulirebdes 
piradi cxovrebis iseT aspeqts, rogoricaa: aborti, ho-
moseqsualuri qorwineba, mSoblis ufleba sakuTari Sexe-
dulebisamebr aRzardos Svili da gansazRvros mis ga-
naTlebasTan dakavSirebuli sakiTxebi da sxva. 

bunebrivia, rom piradi cxovrebis zemoT moyvanili as-
peqtebi SeiZleba daeqvemdebaros sakanonmdeblo regula-
ciebs. aseTi uflebis SezRudva SeiZleba moxdes kanoniT 
gaTvaliswinebul SemTxvevaSi da mxolod sasamarTlo ga-
dawyvetilebis safuZvelze (magaliTad, mSoblis ufle-
bis CamorTmeva). zogierT SemTxvevaSi, Carevis miznebi da 
pirobebi SeiZleba iyos saqarTvelos konstituciis me-20 
muxlis msgavsi, magram ara maTi identuri. ase magali-
Tad, mSoblis uflebis SezRudva an CamorTmeva SeiZleba 

25	 saqarTvelos sakonstitucio sasamarTlos ���������������������������2008 wlis 19 dekembris gan-
Cineba #1/7/454 saqmeze saqarTvelos moqalaqe levan sirbilaZe saqarT-
velos parlamentis winaaRmdeg, II, 1, 2, 3.
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moxdes mxolod arasrulwlovani bavSvis uflebis dacvis 
mizniT. gaumarTlebeli iqneba mSoblis uflebaSi Careva 
romelime sxva interesis misaRwevad“.26 

dasaxelebuli magaliTebis analizi Semdegi daskvnebis 
gamotanis SesaZleblobas iZleva: 
1)	vinaidan konkretuli konstituciuri uflebis Sinaar-

sis asaxvas, pirvel rigSi, misive mareglamentirebeli 
norma emsaxureba, pasuxi uflebis dasaSvebi SezRud-
vis safuZvlebsa da legitimur miznebTan dakavSirebiT 
amave muxlSi unda veZioT. uflebis SezRudvis konsti-
tuciiT gaTvaliswinebuli SesaZlebloba legitimuri 
miznebis, safuZvlebis arsebobisas am uflebis Sinaar-
sis Semadgeneli nawilia.

2)	imavdroulad, gamoikveTa erTi Tavisebureba: im SemTx-
vevaSi, rodesac romelime uflebis calkeuli ufleb
rivi komponentisTvis konstituciiT gaTvaliswi-
nebulia specialuri regulacia, uflebaSi Carevis 
gansxvavebuli safuZvlebiTa da legitimuri miznebiT, 
am uflebaSi Carevis konstituciuroba SesaZlebelia 
da unda Sefasdes mxolod mis maregulirebel specia-
lur normasTan mimarTebiT, rac niSnavs, rom am ufleb
rivi komponentis SezRudvis gamarTleba SesaZlebeli 
iqneba mxolod misi mareglamentirebeli normiT gaTva-
liswinebuli legitimuri miznebiTa da safuZvlebiT. 
magram niSnavs es imas, rom aseTi midgoma aris saerTo 

wesi yvela SemTxvevisaTvis, anu nebismieri konstituciu-
ri uflebis SezRudva dasaSvebia, SesaZlebelia mxolod 
am uflebis mareglamentirebeli konstituciuri normiT 
gaTvaliswinebuli legitimuri miznebis, safuZvlebis ar-
sebobisas? amasTan, kanonzomieri da logikuria Semdegi 
kiTxvac: uflebebi, romelTa SezRudvisTvis legitimuri 

26	 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 ivnisis ganCineba 
№1/2/458 saqmeze saqarTvelos moqalaqeebi _ daviT sarTania da aleqsan-
dre maWaraSvili saqarTvelos parlamentisa da saqarTvelos iusticiis 
saministros winaaRmdeg, II, 19, 20.
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miznebi maT mareglamentirebel konstituciur normebSi 
ar weria, SezRudvas ar eqvemdebareba (me-14, me-16, me-17, 
42-e da sxva muxlebi)?

am kiTxvebze pasuxis gacema mniSvnelovania, pirvel rig-
Si, Tavad uflebebis efeqturad dasacavad. gadamwyveti 
mniSvneloba aqvs imis codnas, konkretul SemTxvevaSi, 
sad gadis adamianis Tavisuflebis zRvari, risi moTxovnis 
ufleba da risi Tmenis valdebuleba aqvs mas. am sakiTxis 
sworad gaazrebasa da gadawyvetas arsebiTi mniSvneloba 
aqvs rogorc Tavad adamianisTvis, uflebiT srulyofi-
lad sargeblobisTvis, ise saxelmwifosTvis _ am sferoSi 
Sesabamisi valdebulebebis gansaxorcieleblad. 

SevecdebiT, am sakiTxebs pasuxi gavceT saqarTvelos 
sakonstitucio sasamarTlos praqtikis gaanalizebiT, 
amasTan, yuradRebas gavamaxvilebT im safuZvlebsa Tu 
kriteriumebze, romlebsac konkretul SemTxvevaSi eyr
dnoboda sasamarTlo sakiTxis gadawyvetis swori gzebis 
Ziebis procesSi.

droTa ganmavlobaSi praqtikam, konkretulma saqmeebma 
sakonstitucio sasamarTlo daayena iseT sakiTxze dafi-
qrebisa da swori gadawyvetis safuZvlebis mignebis saWi-
roebis winaSe, rogoricaa konstituciis erTi muxliT 
gaTvaliswinebuli uflebis SezRudvis SesaZlebloba 
konstituciis sxva muxliT gaTvaliswinebuli legitimu-
ri miznebiT, aseve, zogadad, konstituciidan gamomdina-
re miznebiTa da legitimuri interesebiT. 

Tavidanve xazgasmiT unda aRiniSnos, rom es gzebi ar 
gamoricxavs da kiTxvis niSnis qveS ar ayenebs zemoT da-
saxelebuli midgomis (uflebis SezRudvis SesaZlebloba 
mis mareglamentirebel normaSi mocemuli safuZvlebiT) 
marTebulobas da mis Sesabamisad sakiTxebis gadawyvetis 
siswores, aucileblobas. es gzebi Tanaarsebadia, Ti-
Toeuli maTganis gamoyenebas Tavisi samarTlebrivi, ra-
cionaluri, imavdroulad erTimeorisagan gansxvavebuli 
safuZveli aqvs. 
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2.1.2.	 konstituciis erTi muxliT gaTvaliswinebuli 
uflebis konstituciis sxva muxliT 
gaTvaliswinebuli legitimuri miznebiT 
SezRudvis SesaZlebloba

sakonstitucio sasamarTlo yovel saqmeze did mniS-
vnelobas aniWebs sadavo normebis konstituciis Sesaba-
mis muxlebTan swori urTierTmimarTebis arsebobis dad-
genas, radgan, winaaRmdeg SemTxvevaSi, SeuZlebeli iqneba 
konstituciuri davis sworad gadawyveta. rogorc zemoT 
dasaxelebulma praqtikam gvaCvena, sasamarTlo sadavo 
normis konstituciis Sesabamis normasTan urTierTmi-
marTebis dasadgenad uflebis SezRudvis safuZvlebsa 
da legitimur miznebsac iTvaliswinebs, riTac sxavdasx-
va konstituciuri uflebis mareglamentirebeli normebi 
gansxvavdebian erTmaneTisagan. Sesabamisad, sakonstitu-
cio sasamarTlom es kriteriumi Tavad konstituciuri 
uflebebiT daculi sferoebis erTmaneTisagan gasamijna-
vadac gamoiyena.

Tumca saqarTvelos konstituciaSi aris uflebebis 
mareglamentirebeli muxlebi, romlebic Sinaarsobrivad 
Zalian mWidrod arian erTmaneTTan dakavSirebulni, ca-
lkeul SemTxvevebSi, erTi da imave sikeTis dacvas emsaxu-
rebian, xdeba konstituciiT daculi sferoebis gadafar-
va. rodesac arsebiTad erTi da imave sikeTis dacvazea 
saubari, mniSvneloba ar aqvs, konstituciis romeli da 
ramdeni muxliT dacul sferoSi moeqceva is; sasamarTlom 
unda gaaanalizos da ganmartos am sikeTis konstituciiT 
daculi Sinaarsi _ anu rogoria misi dacvis farglebi 
(maT Soris, uflebis SezRudvis safuZvlebi da legiti-
muri miznebi) zogadad konstituciis mixedviT, raTa, 
saboloo jamSi, miiRos swori gadawyvetileba, romelic 
emsaxureba konstituciur sikeTeebs Soris samarTliani 
balansis SenarCunebas. imavdroulad, zedmetia imis mt-
kiceba, rom dauSvebelia nebismieri uflebis sxva nebis-
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mieri konstituciuri uflebisTvis gaTvaliswinebuli 
miznebiT SezRudva. aseTi midgoma, erTi mxriv, kiTxvis 
niSnis qveS daayenebda konstituciuri uflebebis mare-
glamentirebel normebSi SezRudvis safuZvlebis gaTva-
liswinebis, saxeldebis aucileblobasa da mniSvnelobas, 
xolo, meore mxriv, gazrdida ama Tu im uflebaSi araTa-
nazomieri, gadametebuli, TviTneburi Carevis safrTxes 
da gamoiwvevda adamianis uflebebis darRvevas. 

zemoaRniSnuli sakiTxis gadawyvetis saWiroebis wina-
Se dadga sakonstitucio sasamarTlo, rodesac mas kons-
tituciuri sarCeliT mimarTa ramdenime politikurma 
gaerTianebam, saqarTvelos axalgazrda iuristTa aso-
ciaciam, saqarTvelos saxalxo damcvelma, saqarTvelos 
moqalaqeebma da moiTxoves `Sekrebebisa da manifesta-
ciebis Sesaxeb~ saqarTvelos kanonis ramdenime normis 
arakonstituciurad cnoba saqarTvelos konstituciis 
24-e da 25-e muxlebTan mimarTebiT. niSandoblivia, rom 
mosarCeleebi ar avlebdnen mkveTr zRvars am muxlebs 
Soris da sadavo normebs konstituciis orive dasaxe-
lebul muxlTan mimarTebiT arakonstituciurad miiC-
nevdnen, amasTan, ZiriTadad saerTo argumentaciaze da-
yrdnobiT. 

winamdebare naSromis mizani ar aris saqarTvelos kons-
tituciis 24-e da 25-e muxlebis ganmarteba. Cveni amocanaa, 
am SemTxvevaSi, konstituciuri uflebis SezRudvis dasaS-
vebi safuZvlebis, legitimuri miznebis Taobaze sakonsti-
tucio sasamarTlos poziciis, midgomis gaanalizeba.

zemoT dasaxelebul saqmeze cxadi iyo, rom rigi sa-
kiTxebisa erTdroulad aris daculi saqarTvelos 
konstituciis rogorc 24-e, ise 25-e muxlebiT, amitom 
romelime am muxliT daculi sferodan maTi gamoyvana xe-
lovnuri da araswori iqneboda. Tumca, imavdroulad, ga-
saTvaliswinebeli iyo, rom dasaxelebul muxlebSi miTi-
Tebulia uflebis SezRudvis gansxvavebuli legitimuri 
miznebi, anu Tavad konstitucia erTi da imave konstitu-
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ciuri sikeTis SezRudvisTvis sxvadaxva muxlSi sxvadasx-
va safuZvels iTvaliswinebs. am sakiTxisadmi formaluri 
midgomis SemTxvevaSi, gamovidoda, rom konkretuli kons-
tituciuri sikeTe konstituciis 24-e muxlis fargle-
bSi SeiZleba SeizRudos saxelmwifo uSiSroebis, sazo-
gadoebrivi usafrTxoebis, adamianis uflebebis dacvisa 
da sxva legitimuri miznebis dasacavad, maSin, rodesac 
igive konstituciuri sikeTe, romelic 25-e muxliT da-
cul sferoSic eqceva, am ukanasknelis farglebSi, zemoT 
dasaxelebuli miznebisTvis ar SeiZleba SeizRudos, rad-
gan 25-e muxli ar iTvaliswinebs 24-e muxlis msgavs le-
gitimur miznebsa da uflebis SezRudvis samarTlebriv 
safuZvlebs.

maSasadame, sasamarTlo am sakiTxis gadawyvetisas Sem-
degi alternativebis winaSe dadga:
1.	an mkveTrad unda gaemijna konstituciis 24-e da 25-e 

muxlebiT daculi sferoebi da unda emtkicebina, rom 
SeuZlebelia arsebobdes konstituciuri sikeTe, rome-
lic am orive muxliT dacul sferoSi moeqceoda (amas-
Tan, aseTi midgoma sasamarTlos sxva drosac unda ga-
moeyenebina sxva konstituciur muxlebTan mimarTebiT); 

2.	an unda eTqva, rom erTi da igive konstituciuri sike-
Te, uflebrivi komponenti, interesi konstitucia-
Si (sxvadasxva muxliT) gansxvavebulad aris daculi, 
risi praqtikuli Sedegic iqneboda is, rom am kons-
tituciuri interesis SemzRudveli normis konstitu-
ciurobis Sefasebisas SeiZleba aRmoCndes, rom is ar 
ewinaaRmdegeba saqarTvelos konstituciis 24-e muxls 
da, Sesabamisad, es konstituciuri sikeTe, ufleba ar 
irRveva, magram igive ufleba, romelic imavdroulad 
25-e muxliTac aris daculi, irRveva sadavo normis 
konstituciis am muxlTan (25-e muxli) Sefasebisas, 
radgan 25-e muxli ar iZleva uflebis im safuZvlebiT 
SezRudvis SesaZleblobas, rogorsac iTvaliswinebs 
24-e muxli. 
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orive SemTxvevaSi gadawyvetileba iqneboda mcdari. 
bunebrivia, TiToeul uflebasa da konstituciis Sesa-
bamis muxls aqvs Tavisi daculo sfero, magram araswori 
iqneba imis calsaxad da erTmniSvnelovnad mtkiceba, rom 
SeuZlebelia, gamoricxulia erTi da igive konstituciu-
ri sikeTe erTdroulad ori an meti uflebiT (konsti-
tuciis muxliT) dacul sferoSi moeqces. migvaCnia, rom 
am sakiTxis gadawyveta individualur Seswavlasa da mid-
gomas moiTxovs. iseve, rogorc racionalur, gonivrul 
azrs moklebuli iqneboda imis mtkiceba, rom erTi da 
igive uflebrivi komponenti, konstituciuri sikeTe 
konstituciis sxvadasxva muxliT gansxvavebulad (ur-
TierTwinaaRmdegobrivi SinaarsiT) aris daculi.

amitom sakonstitucio sasamarTlom uflebebis ade-
kvaturi dacvisTvis ukve arsebuli midgomebis parale-
lurad daadgina Semdegi standartebi:

`Sekrebis (manifestaciis) ufleba konstituciis 24-e 
muxliT dacul sferos imdenad ukavSirdeba, ramdenadac is 
azris gavrcelebis erT-erT saSualebas warmoadgens. ada-
mianTa Tavyrilobas (msvlelobas), romelic moklebulia 
ideas, ar emsaxureba azris, informaciis gaziarebas an gavr-
celebas, araferi aqvs saerTo konstituciiT dacul Sekre-
bisa da manifestaciis uflebasTan. Sekrebas (manifestacias) 
konstituciur uflebad misi mizani da Sinaarsi aqcevs, es 
ganapirobebs bunebriv da arsebiT kavSirs konstituciis 24-e 
da 25-e muxlebs Soris. am mxriv konstituciis 25-e muxli, 
romelic adamianTa jgufis mier azris gamoxatvis kole-
qtiur SesaZleblobas icavs, konstituciis 24-e muxlis ga-
grZelebas warmoadgens. amrigad, sakanonmdeblo normas, ro-
melic Sekrebis an/da manifestaciis Catarebis formiT azris 
gamoxatvis SesaZleblobas, Sekrebis (manifestaciis) adgils, 
mis Sinaarss an formas ukavSirdeba, konstituciis 24-e da 
25-e muxlebTan Tanabari mimarTeba SeiZleba hqondes. 
4.	Sekrebisa da manifestaciis uflebas, rogorc gamoxat-

vis specialur formas, ori Tanabrad mniSvnelovani 
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uflebisagan ganuyofeli aspeqti gaaCnia: Sekreba da ma-
nifestacia, rogorc azris gamoxatvis forma (uflebis 
formaluri mxare) da konkretuli azri, romelsac Se-
kreba an manifestacia emsaxureba. es aris instrumentu-
li ufleba, romelic am uflebiT mosargeble pirs (misi 
politikuri, socialuri, artistuli, religiuri da a.S.) 
grZnobebisa da Sexedulebebis gamoxatvis SesaZleblo-
bas aZlevs. Sekreba da manifestacia SeiZleba iyos poli-
tikuri saqmianobis ganuyofeli elementi, emsaxurebodes 
azris gamoxatvas, informaciis miRebasa da gavrcele-
bas da a.S. swored am SinaarsiT aris konstituciis 25-e 
muxliT daculi ufleba instrumentuli da aseT SemTx-
vevaSi Sekrebisa da manifestaciis uflebis SezRudvis 
safuZvlebi SeiZleba iyos identuri im uflebis SezRud-
vis safuZvlebisa, romlis realizebasac is emsaxureba. 

5.	unda aRiniSnos, rom 25-e muxli ar iZleva Sekrebis Tavi-
suflebis SezRudvis legitimuri miznebis CamonaTvals, 
rogorc es gaTvaliswinebulia 24-e muxliT gamoxatvis 
TavisuflebaSi Carevis marTlzomierebis Sefasebis
Tvis. Tumca, vinaidan konstituciis 24-e muxli Sekrebis 
(manifestaciis) formiT azris gamoxatvasac moicavs, am 
farglebSi 24-e da 25-e muxlebiT daculi uflebebis 
Sinaarsi da maTi SezRudvis safuZveli identuri SeiZ
leba iyos. Sesabamisad, Sekrebis (manifestaciis) ufle-
bis SemzRudveli normebis konstituciasTan Sesabami-
sobis sakiTxi konstituciis 24-e muxliT dawesebuli 
standartiT SeiZleba Sefasdes.

6.	amave dros, konstituciis 25-e muxliT dacul Sekre-
bis (manifestaciis) uflebas avtonomiuri Sinaarsic 
gaaCnia. Sekrebis (manifestaciis) uflebis SezRudva 
yvela SemTxvevaSi SeiZleba ar iwvevdes gamoxatvis an 
informaciis Tavisuflebis SezRudvas. amitom mux
lebs Soris arsebuli mWidro kavSiris miuxedavad, maT 
Soris tolobis niSnis dasma yovelTvis marTebuli 
ar iqneba. sadavo normis konstituciis muxlTan mi-
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marTebis dadgenisaTvis aucilebelia Sefasdes regu-
laciis arsi, ganisazRvros uflebis is aspeqti, romlis 
SezRudvisken aris mimarTuli norma.

7.	konstituciis 25-e muxliT Sekrebis da azris sajarod ga-
moTqmis SesaZlebloba sagangebod aris daculi. konsti-
tucia am uflebas aRwers rogorc uflebas sajarod da 
uiaraRod Sekrebaze, gansazRvravs mis erT-erT aspeqts 
_ winaswari nebarTvis gareSe Sekrebis (manifestaciis) 
uflebas. konstituciis 25-e muxliT Sekreba, rogorc 
azris gamoxatvis erT-erTi saSualeba, specifikurad 
aris gamoyofili. am mxriv, is 24-e muxlis me-2 punqtTan 
aris Sedarebadi, romelic amave muxlis pirveli punqtiT 
daculi azrisa da informaciis Tavisufalad gavrcele-
bis erT-erT saSualebas _ mediis Tavisuflebas icavs... 

25.	gamoxatvis Tavisuflebis ufleba demokratiuli sazo-
gadoebis fundamentur da funqciur elements warmoad-
gens, is sazogadoebis ganviTarebis, adamianis uflebe-
bis uzrunvelyofisaTvis aucilebel safuZvels qmnis. 
rogorc gamoxatvis erT-erTi forma, Sekrebisa da 
manifestaciis ufleba Tavisufali da demokratiuli 
sazogadoebis, misi TiToeuli wevris interesebisa da 
miswrafebebis realizebas uwyobs xels. sazogadoebis-
Tvis mniSvnelovani sakiTxebis ganxilvis mizniT Se-
krebis (manifestaciis) SesaZlebloba demokratiuli 
mmarTvelobis ganuyofeli nawilia. am uflebiT Tana-
bari da srulfasovani sargeblobis SesaZlebloba sa-
zogadoebis Riaobisa da demokratiulobis xarisxs gan-
sazRvravs. amasTan erTad, Sekrebisa da manifestaciis 
ufleba ar aris absoluturi xasiaTis. am uflebis, 
iseve rogorc gamoxatvis Tavisuflebis sxva formebis, 
SezRudva dasaSvebia konstituciiT gaTvaliswinebuli 
legitimuri safuZvlis arsebobis, sxva konstituciu-
ri uflebebisa da principebis uzrunvelyofis mizniT. 

26.	Sekreba an manifestacia, jansaRi politikuri da sazo-
gadoebrivi procesis Semadgeneli nawili, misi erT-er-
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Ti maxasiaTebelia. arsebobs konsensusi demokratiul 
sazogadoebaSi gamoxatvis Tavisuflebis mniSvnelo-
basTan mimarTebiT, Tumca am uflebis gamovlineba 
xSirad konfliqtSi modis sxvaTa uflebebTan, an sa-
zogadoebis interesebTan, iseTebTan, rogoricaa: sa-
zogadoebrivi wesrigi, usafrTxoeba da a.S. protestis 
gamoxatvis legitimuri uflebis realizaciisas mani-
festaciis organizatorebisa da monawileebis ufleba 
bunebrivad upirispirdeba sxvaTa uflebebs, maT Soris: 
uflebas Tavisufal gadaadgilebaze, profesiuli saq-
mianobis ganxorcielebaze, romelic sagzao moZraobis 
SeferxebiT SeiZleba SeizRudos. aseTi konfliqtis 
arsebobis SemTxvevaSi saxelmwifo uflebamosili da 
valdebulicaa, rom Caerios, Tumca aseTi Careva unda 
iyos gonivruli da miznis proporciuli. garda amisa, 
uflebaTa Soris balansis dacvis mizniT kanonmdebeli 
unda xelmZRvanelobdes mkafio kriteriumebiT.

27.	rogorc aRiniSna, konstituciis 25-e muxli ar Sei-
cavs legitimuri miznebis CamonaTvals, romelTa mi-
saRwevadac konstituciuri uflebis SezRudva aris 
gamarTlebuli. masSi ar gvxvdeba 24-e (an/da sxva) 
muxlisTvis damaxasiaTebeli, uflebis SezRudvis ise-
Ti safuZvlebi, rogoricaa: sxvaTa uflebebis dacva, 
sozogadoebrivi wesrigi da usafrTxoeba da a.S. kons-
tituciis 25-e muxlis meore punqtiT dadgenilia xe-
lisuflebis winaswari gafrTxilebis aucilebloba, 
Tu Sekreba an manifestacia xalxisa da transportis 
samoZrao adgilas imarTeba. xolo imave muxlis me-3 
punqtiT konstitucia xelisuflebas aniWebs ufleba-
mosilebas, Caerios Sekrebis an manifestaciis uflebis 
ganxorcielebaSi, Tu man „kanonsawinaaRmdego xasiaTi 
miiRo“. aRniSnuli muxli TiTqos arafers ambobs ima-
ze, Tu rogori unda iyos kanoni, romelic am uflebis 
SezRudvis safuZvlad SeiZleba iqnes gamoyenebuli, 
sad gaivlis xelisuflebis diskreciis zRvari Sekre-
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bisa da manifestaciis uflebis maregulirebeli saka-
nonmdeblo normebis dadgenisas.

28.	konstituciuri uflebis SemzRudveli normebis dad-
genisas kanonmdebeli konstituciiT gansazRvruli 
legitimuri miznebiT unda xelmZRvanelobdes. ro-
gorc ukve aRiniSna, Sekrebis (manifestaciis) ufle-
bis SezRudvis safuZvlebi SeiZleba im konstituciu-
ri uflebebis SezRudvis safuZvlebis identuri iyos, 
romelTa realizebasac Sekreba (manifestacia) uka-
vSirdeba. ase magaliTad, Sekrebis an manifestaciisas 
garkveuli Sinaarsis mowodebebis akrZalva, rogorc 
Sinaarsobrivi xasiaTis SezRudva, konstituciis 
24-e muxliT gaTvaliswinebuli legitimuri miznebis 
miRwevis Tanazomad saSualebas unda warmoadgendes... 

32.	... sadavo normebis mizans sxvaTa uflebebisa da Ta-
visuflebebis dacva, sazogadoebrivi wesrigisa da 
usafrTxoebis uzrunvelyofa warmoadgens, rac kons-
tituciis 24-e muxliT aris gaTvaliswinebuli. zemoaR-
niSnulidan gamomdinare, sasamarTlom unda Seafasos, 
... adgenen Tu ara sadavo normebi gonivrul balanss 
Sekrebis (manifestaciis) uflebasa da sazogadoebriv 
wesrigs, sxvaTa uflebebsa da Tavisuflebebs Soris, 
romelTa dasacavadac sadavo norma iqna miRebuli~. 27 
zemoaRniSnulidan gamomdinare, sakonstitucio sa-

samarTlom konstituciis rogorc 24-e, ise 25-e muxl-
Tan mimarTebiT Seafasa `Sekrebebisa da manifestaciebis 
Sesaxeb~ saqarTvelos kanonis normebi, romlebic Seexe-
boda: Sekrebisa da manifestaciis monawileTa mier gzis 
savali nawilis dakavebas; droebiTi konstruqciebiT, 

27	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis 
gadawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri 
gaerTianeba ̀ moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri 
gaerTianeba `saqarTvelos konservatiuli partia~, saqarTvelos 
moqalaqeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda 
iuristTa asociacia, moqalaqeebi: daCi caguria da jaba jiSkariani, 
saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg. 



44

qeTevan eremaZe

avtosatransporto saSualebebiT an/da sagnebiT gzis ga-
daketvas; norma, romelic krZalavs konstituciuri wyo-
bilebis damxobisken an/da Zaladobrivi gziT Secvlisken 
mowodebas; aseve norma, romelic adgenda dawesebulebis, 
administraciuli organos Sesasvlelidan 20 metris ra-
diusSi Sekrebis (manifestaciis) akrZalvas. amasTan, ori-
ve muxlTan mimarTebiT konstituciurobis Semowmebisas 
sasamarTlom uflebaSi Carevis legitimur miznebad miiC-
nia 24-e muxliT gaTvaliswinebuli miznebi. 

niSandoblivia, rom zemoaRniSnuli kriteriumebis 
gaTvaliswinebiT, sasamarTlom konstituciis 24-e muxliT 
daculi uflebis SezRudvis legitimuri miznebi gamoi-
yena im SemTxvevaSic, rodesac mosarCeleebi konkretuli 
normis problematurobas ayenebdnen mxolod 25-e muxl-
Tan mimarTebiT. 

maSasadame, sakonstitucio sasamarTlom Semdegi mid-
goma Camoayaliba:
1)	yovel konkretul SemTxvevaSi sasamarTlom zedmiwevniT 

unda Seamowmos, romeli konstituciuri sikeTis dacvis 
saWiroebis winaSe dgas is da ramdenad gardauvlad eq-
ceva es sikeTe ama Tu im uflebis mareglamentirebeli 
konstutuciis erTze meti muxliT dacul sferoSi;

2)	Tu sasamarTlo darwmundeba, rom erTi da igive kons-
tituciuri sikeTe (uflebrivi komponenti) konsti-
tuciis ori (an meti) muxliT dacul sferoSi xvdeba, 
mis mimarT gamoyenebul unda iqnes rogorc dacvis erT-
nairi garantiebi, ise SezRudvis erTnairi safuZvlebi. 
ar SeiZleba, kanonis (normis) ama Tu im konstituciur 
sikeTesTan, uflebriv komponentTan Sesabamisobis Se-
fasebisas gansxvavebuli pasuxebi miviRoT mxolod imi-
tom, rom sakiTxis problematuroba am konstituciuri 
sikeTis momwesrigebel sxvadasxva muxlTan mimarTebiT 
aris dayenebuli. 
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2.1.3.	 ZiriTadi uflebis SezRudva zogadad 
konstituciiT daculi sajaro interesebiT 

sakonstitucio sasamarTlom, calkeul SemTxvevebSi, 
ama Tu im uflebis SezRudvisTvis legitimur miznad, 
garda Tavad uflebis (uflebebis) mareglamentirebeli 
normiT gaTvaliswinebuli legitimuri miznebisa, aseve 
miiCnia, zogadad, konstituciiT daculi sajaro intere-
sebi. meti sicxadisTvis moviyvanT magaliTs:

sakonstitucio sasamarTlom saxalxo damcvelis kons-
tituciuri sarCelis safuZvelze saqarTvelos konsti-
tuciis me-19 muxlTan mimarTebiT ganixila `samxedro 
sarezervo samsaxuris Sesaxeb~ saqarTvelos kanonis im 
normis konstituciuroba, romelic adgenda samxedro sa-
rezervo samsaxuris moxdis zogad valdebulebas. saxalxo 
damcvelis azriT, es norma aseT valdebulebas uwesebda 
e.w. `keTilsindisieri winaaRmdegobis~ mqone pirebsac. 

sasamarTlom, saqarTvelos konstituciis me-19 muxliT 
gaTvaliswinebuli safuZvlis garda, rwmenis Tavisu-
flebis SezRudvisTvis legitimuri miznebi amoikiTxa 
saqarTvelos konstituciis 101-e muxliT gaTvaliswine-
buli konstituciuri valdebulebis damdgeni normidan. 
kerZod, dasaxelebuli muxlis mixedviT: 

`1. saqarTvelos dacva saqarTvelos yoveli moqalaqis 
movaleobaa.

2. qveynis dacva da samxedro valdebulebis moxda saa-
miso unaris mqone yvela moqalaqis valia. samxedro val-
debulebis moxdis formas adgens kanoni~.

vinaidan es aris zogadi konstituciuri valdebuleba, im 
SemTxvevaSi, rodesac am valdebulebisa da masTan dakavSi-
rebuli legitimuri miznebis ganxorcielebasa da dacvas 
daupirispirdeba romelime kerZo interesi, esa Tu is kons-
tituciuri ufleba, bunebrivia, am interesebis dabalanseba 
SesaZlebeli unda iyos saTanado konstituciuri meqanizme-
biT. Sesabamisad, sakonstitucio sasamarTlom rwmenis Ta-
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visuflebis realizaciisa da dacvis sakiTxze msjelobisas 
gverdi ver auara kostituciis 101-e muxliT moazrebuli 
legitimuri miznebis gaTvaliswinebis aucileblobas. ker-
Zod, gadawyvetilebaSi Caiwera: ̀ saqarTvelos konstituciis 
me-19 muxli rwmenis Tavisuflebis SezRudvas dasaSvebad 
miiCnevs misi gamovlinebis SemTxvevaSi mxolod sxva ufle-
bebisa da Tavisuflebebis dacvis mizniT. amasTan, am Se-
mTxvevaSi legitimur miznad ganixileba is miznebi (qveynis 
Tavdacva, saxelmwifo usafrTxoeba), romlis miRwevasac 
emsaxureba saqarTvelos konstituciis 101-e muxliT gaTva-
liswinebuli valdebuleba~.28 

Tumca aq principuli mniSvneloba hqonda Semdeg sa-
kiTxze pasuxis gacemas _ qveynis dacvis konstituciuri 
valdebuleba warmoSobs safuZvels rwmenis Tavisufle-
baSi Tanazomieri CarevisTvis, Tu is saerTod gamori-
cxavs keTilsindisieri winaaRmdegobis konstituciiT 
dacvis SesaZleblobas, rasac mopasuxe mxare afuZnebda 
Tavis argumentacias. 

am sakiTxze sasamarTlom miuTiTa, rom qveynis dacva ar 
gulisxmobs mxolod iaraRiT xelSi qveynis dacvas _ ume-
teswilad es, marTlac, asocirdeba sabrZolo moqmedebeb
Si monawileobasTan, Tumca aseTi moqmedebebi ver amowu-
ravs qveynis `dacvis~ Sinaarss. imavdroulad, samxedro 
valdebuleba SeiZleba saerTod ar iyos dakavSirebuli ia-
raRis gamoyenebasTan. niSandoblivia, rom 101-e muxli Ta-
vad ar akonkretebs samxedro valdebulebis moxdis for-
mas. amitom arasworia imis mtkiceba, rom 101-e muxliT 
dadgenili valdebuleba utoldeba mxolod samxedro 
savaldebulo samsaxurs da gulisxmobs mxolod am Sinaar-
siT samxedro valdebulebis moxdis SesaZleblobas. amas-
Tan, sasamarTlom ganmarta, rom, moqmedi kanonmdeblobis 
mixedviT, arasamxedro alternatiuli SromiTi samsaxuri 

28	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris ga-
dawyvetileba #1/1/477 saqmeze saqarTvelos saxalxo damcveli saqarTve-
los parlamentis winaaRmdeg, II, 51.



47

interesTa dabalanseba demokratiul sazogadoebaSi

warmoadgens samxedro valdebulebis samxedro samsaxuris 
formiT moxdis alternativas, anu arasamxedro, alterna-
tiuli SromiTi samsaxuri samxedro valdebulebis moxdis 
formas warmoadgens savaldebulo samxedro samsaxuris 
samoqalaqo samsaxuriT Canacvlebis gziT. 

sasamarTlom aRniSna, rom „arasamxedro, alternatiu-
li SromiTi samsaxuri, miuxedavad imisa, rom warmoad-
gens samoqalaqo samsaxurs, aris gonivruli kompromisis 
miRwevis gza konstituciur uflebasa da qveynis dacvis 
konstituciur valdebulebas Soris. is Tavisi simZimiT 
unda warmoadgendes ra samxedro samsaxuris realur da 
adekvatur alternativas, zustad amis wyalobiT da imis 
gaTvaliswinebiT, rom samxedro valdebuleba, iseve ro-
gorc qveynis dacva, mxolod sabrZolo moqmedebebsa da 
maTTvis mzadebaSi ar gamoixateba, warmoadgens rogorc 
qveynis dacvis, ise samxedro valdebulebis moxdis Se-
saZleblobas. maSasadame, konstituciis 101-e muxli ar 
gamoricxavs keTilsindisieri winaaRmdegobis uflebas. 
Sesabamisad, saqarTvelos konstituciaSi araferi miuTi-
Tebs imaze, rom keTilsindisieri winaaRmdgeoba ar aris 
an ver iqneba moazrebuli rwmenis Tavisuflebis Semadge-
nel uflebriv komponentad“.29

marTalia, sakonstitucio sasamarTlom sadavo nor-
ma arakonstituciurad cno, imavdroulad miuTiTa, rom 
aucilebelia balansis SenarCuneba piris rwmenis Tavi-
suflebasa da qveynis dacvis valdebulebas Soris, ise, 
rom am konstituciuri Rirebulebebis harmonizaciiT 
moxdes rwmenis Tavisuflebis dacva da, amasTan, ar mox-
des valdebulebis Sesrulebisagan Tavis iolad arideba. 
`Tu es ver iqneba miRweuli, safrTxe erTnairad Seeqm-
neba rogorc sajaro interesebs (qveynis usafrTxoeba, 
Tavdacvisunarianoba, sxvaTa uflebebi), ise Tavad rwme-

29	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris ga-
dawyvetileba #1/1/477 saqmeze saqarTvelos saxalxo damcveli saqarTve-
los parlamentis winaaRmdeg, II, 56.
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nis Tavisuflebasac, romlis arsic ziandeba, rodesac 
mas sayovelTao moqalaqeobrivi da konstituciuri val-
debulebisagan Tavis aridebisaTvis iyeneben. nebismie-
ri ufleba, rwmenis Tavisuflebis CaTvliT, daculi da 
garantirebuli unda iyos mxolod misi namdvili arsis 
farglebSi, amitom uflebis farglebis xelovnurad ga-
farToeba, rogorc misi arasworad ganmartebis, ise ga-
moyenebis meSveobiT, safrTxes Seuqmnis konstituciur 
Rirebulebebs Soris balansis SenarCunebas“.30 

moviyvanT kidev erT magaliTs sakonstitucio sa-
samarTlos praqtikidan, rodesac sasamarTlom konkre-
tul muxlTan mimarTebiT normis konstituciurobis 
Sefasebisas am uflebis SezRudvis legitimuri miznebi, 
zogadad, konstituciidan amoikiTxa. kerZod: saqarTve-
los konstituciis me-20 muxli iTvaliswinebs piradi cxo-
vrebis xelSeuxeblobis uflebaSi Carevis SesaZleblobas 
mxolod sasamarTlos brZanebiT an mis gareSec, kanoniT 
gaTvaliswinebuli gadaudebeli aucileblobisas. Tumca 
unda iTqvas, rom es aris uflebaSi Carevis savaldebu-
lo safuZveli, magram ara uflebis SezRudvis legitimu-
ri mizani. cxadia, am pirobebis dacva aucilebelia piradi 
cxovrebis xelSeuxeblobis uflebis TviTnebobisagan da-
sacavad da, Sesabamisad, saxelmwifos mier uflebaSi Care-
vis konstituciurobis samtkiceblad, magram mxolod am 
pirobebis dakmayofileba sakmarisi ar aris. Tu uflebis 
SezRudva ar moxdeba konstituciiT gaTvaliswinebuli 
legitimuri miznebis misaRwevad, uflebaSi Careva TviT-
miznuri da gaumarTlebeli iqneba, damoukideblad imisa, 
mosamarTlis brZanebiT iqneba is gamyarebuli Tu ara. 

rodesac sakonstitucio sasamarTloSi gasaCivrda `ope-
ratiul-samZebro saqmianobis Sesaxeb~ saqarTvelos kanonis 
normebi, romlebic iTvaliswinebda satelefono saubreb-

30	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris ga-
dawyvetileba #1/1/477 saqmeze saqarTvelos saxalxo damcveli sa-
qarTvelos parlamentis winaaRmdeg, II, 57. 
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ze faruli miyuradebis, aseve daxurul interneturTier-
Tobebze dakvirvebis SesaZleblobas mosamarTlis brZanebis 
gareSe da gadaudebeli aucileblobis safuZvlebis ararse-
bobisas, sasamarTlom normis konstituciurobis Sefasebis-
Tvis, uflebaSi Carevis legitimur miznebze msjelobisas 
aRniSna: `bunebrivia, rom konstituciiT ver iqneba uzrun-
velyofili im pirTa konkretuli uflebis xelSeuxebloba, 
romlebic xelyofen an safrTxes uqmnian qveynis konstitu-
ciur wyobas, demokratiuli saxelmwifos arsebobas, sxvaTa 
uflebebsa da Tavisuflebebs... araerTi ZiriTadi ufle-
bis msgavsad, piradi cxovrebis xelSeuxeblobis uflebis 
SezRudvac Tavad konstituciiT aris gaTvaliswinebuli, 
amasTan, konkretuladaa dadgenili saxelmwifos mxridan 
uflebaSi Carevis dasaSvebi farglebi. ...qveynis konstitu-
ciuri wyobis, saxelmwifo da erovnuli usafrTxoebis, sa-
zogadoebrivi wesrigis dacva, danaSaulis Tavidan acileba, 
rac, saboloo jamSi, emsaxureba adamianTa uflebebis efeq-
tur dacvas, demokratiuli da samarTlebrivi saxelmwifos 
valdebulebaa. zustad am sajaro interesebis uzrunvel-
yofas emsaxureba dasaxelebuli uflebis SezRudva. 

am TvalsazrisiT, sajaro interesis farglebi dadgeni-
lia adamianis uflebaTa evropuli konvenciis me-8 muxli-
Tac, romlis Tanaxmad, uflebaSi Careva dasaSvebia, rodes-
ac es aucilebelia: demokratiul sazogadoebaSi erovnuli 
uSiSroebis, sazogadoebrivi usafrTxoebis, qveynis ekono-
mikuri keTildReobis interesebisaTvis, uwesrigobis an da-
naSaulis Tavidan asacileblad, janmrTelobis an moralis 
Tu sxvaTa uflebebisa da Tavisuflebebis dasacavad~.31 

31	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 9; 2012 wlis 24 oqtombris gadawyvetileba 
#1/2/519 saqmeze saqarTvelos axalgazrda iuristTa asociacia da 
saqarTvelos moqalaqe Tamar CugoSvili saqarTvelos parlamentis 
winaaRmdeg, II, 9.
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2.1.4.	 adamianis uflebebis SezRudva  
adamianis uflebebiT 

rogorc ukve aRvniSneT, adamianis uflebebiT sargeb
lobis samarTlebrivi SesaZleblobebi usazRvro ver iq-
neba. konstituciuri uflebebi arcerTi adamianisTvis 
ar aris imis garantia, rom mas am uflebebiT yovelTvis 
SeuzRudavad, Seuferxeblad, misi survilisamebr sar-
geblobis SesaZlebloba aqvs. konstitucia zogadad da, 
gansakuTrebiT, konstituciuri uflebebi, pirvel rig-
Si, imis garantiaa, rom am uflebebis subieqtebs aqvT 
ganviTarebis erTnairi samarTlebrivi SesaZleblobebi. 
amitom TiToeuli adamianis TviTrealizaciis zRvari, 
pirvel rigSi, sxva aseTive adamianebia. adamianis uflebe-
bis adamianis uflebebiT SezRudvis gareSe SeuZlebelia 
uflebebiT efeqtur sargeblobasa da interesTa samarT-
lian balansze saubari. 

amitom saqarTvelos konstituciaSi sagangebod cal
kea saubari konstituciuri uflebebis SezRudvis iseT 
legitimur mizanze, rogoricaa sxvaTa uflebebisa da Ta-
visuflebebis dacva, romlis minimaluri moTxovna aris 
sxvaTa uflebebisa da Tavisuflebebis darRvevis Tavidan 
acileba. kerZod, erTi mxriv, es legitimuri mizani, sxva 
safuZvlebTan erTad, dasaxelebulia calkeuli konsti-
tuciuri uflebis SezRudvis legitimur miznad (me-19, 
24-e, 41-e muxlebi). Tumca, imavdroulad, konstituciis 
44-e muxlis me-2 punqtSi mocemulia zogadi valdebu-
leba, kerZod: `adamianis uflebaTa da TavisuflebaTa 
ganxorcielebam ar unda daarRvios sxvaTa uflebebi da 
Tavisuflebebi~. 

swored imitom, rom uflebaTa SezRudvis es legitimu-
ri safuZveli gvxvdeba calkeuli uflebebis mareglamen-
tirebel normebSi da, imavdroulad, mas damoukideblad, 
sagangebod eTmoba specialuri norma konstituciaSi, 
SeiZleba gaCndes kiTxva _ es moTxovna unda gavrceldes 
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yvela uflebiT sargeblobaze, Tu mxolod imaTze, sadac 
is isedac miTiTebulia uflebis SezRudvisTvis legiti-
mur safuZvlad? amasTan, Tu es zogadi valdebulebaa, 
maSin ra saWiro iyo calkeul muxlebSi misi damatebiT 
moxsenieba? aseve piriqiT, Tu am valdebulebis gavrce-
lebis areali Semoifargleba mxolod im muxlebiT, sadac 
is sagangebod aris miTiTebuli, maSin saerTod ra azri 
hqonda mis calke normaSi dafiqsirebas?

sakonstitucio sasamarTlo am normis (44-e muxlis me-2 
punqtis) Sinaarsis ganmartebisas, pirvel rigSi, unda ga-
movides misi daniSnulebidan, konstituciaSi damkvidre-
buli Rirebulebebidan, misi ZiriTadi principebidan da 
maTgan momdinare konstituciuri valdebulebebidan. am 
gadmosaxedidan ki es norma erTgvarad universaluria da 
iZleva SesaZleblobas, aucileblobis SemTxvevaSi, sxva-
dasxva uflebiT daculi interesebis gadakveTisas mox-
des maTi dabalanseba TiToeuli maTganis Tanazomieri 
SezRudvis gziT, radgan konstitucia gamoricxavs Se-
saZleblobas, erTis uflebis realizeba moxdes sxvisi 
uflebis darRvevis xarjze.

Sesabamisad, sakonstitucio sasamarTloc ama Tu 
im uflebis SezRudvis konstituciur safuZvlad da 
legitimur miznad miiCnevs sxvaTa uflebebisa da Ta-
visuflebebis dacvas, damoukideblad imisgan, amaze 
uSualo miTiTeba konstituciis konkretuli uflebis 
mareglamentirebel normaSi aris Tu ara, radgan, ro-
gorc araerTgzis aRvniSneT, `individis Tavisuflebis 
idea sicocxlisunariania mxolod sxvaTa uflebebiT 
da TavisuflebebiT, aseve sxva legitimuri interese-
biT SezRudvis pirobebSi~.32 amitom `kanonmdeblis mier 
SerCeuli regulacia gonivrulia, rodesac misi qmedeba 
koliziuri uflebebis Tanaarsebobis, Tanarealizaciis 

32	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris 
gadawyvetileba #1/1/477 saqmeze saqarTvelos saxalxo damcveli saqa-
rTvelos parlamentis winaaRmdeg, II, 45.
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uzrunvelyofas, uflebebs Soris gonivruli balansis 
dadgenas isaxavs miznad~.33 

saqarTvelos sakonstitucio sasamarTlo araerTxel 
dadga dapirispirebuli konstituciuri uflebebis da-
balansebis samarTlianobis Sefasebis saWiroebis winaSe. 
magaliTad: arc Sekrebis Tavisuflebis da arc gadaadgi-
lebis Tavisuflebis mareglamentirebeli konstituciu-
ri normebis SezRudvis safuZvlebSi ar aris miTiTebuli 
sxvaTa uflebebis dacva. amasTan, es uflebebi, rogorc 
wesi, upirispirdeba erTmaneTs Sekrebis Tavisuflebis 
ganxorcielebisas. am dros rogorc kanonmdebels, ise 
samarTalSemfardebels gardauvlad uxdeba swored am 
ori uflebiT mosargeble adamianebis interesebis daba-
lanseba ise, rom arcerTi maTganis realizacia ar mox-
des meoris xelyofis xarjze. am koliziur uflebebs 
Soris samarTliani balansis miRweva iyo sakonstitucio 
sasamarTlos msjelobis erT-erTi sagani saqmeze moqa-
laqeTa politikuri gaerTianeba `moZraoba erTiani sa-
qarTvelosTvis~, moqalaqeTa politikuri gaerTianeba 
`saqarTvelos konservatiuli partia~, saqarTvelos mo-
qalaqeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos 
axalgazrda iuristTa asociacia, moqalaqeebi: daCi ca-
guria da jaba jiSkariani, saqarTvelos saxalxo damcve-
li saqarTvelos parlamentis winaaRmdeg. moviyvanT ram-
denime amonarids am saqmeze miRebuli gadawyvetilebidan: 
`protestis gamoxatvis legitimuri uflebis realizacii-
sas manifestaciis organizatorebisa da monawileebis 
ufleba bunebrivad upirispirdeba sxvaTa uflebebs, maT 
Soris: uflebas Tavisufal gadaadgilebaze, profesiuli 

33	�������������������������������������������������������������������� saqarTvelos sakonstitucio sasamarTlos������������������������������� 2011 wlis 18 aprilis gadawyve-
tleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaerTianeba 
`moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaer-
Tianeba `saqarTvelos konservatiuli partia~, saqarTvelos moqalaqee-
bi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda iuristTa 
asociacia, moqalaqeebi _ daCi caguria da jaba jiSkariani, saqarTvelos 
saxalxo damcveli saqarTvelos parlamentis winaaRmdeg. 
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saqmianobis ganxorcielebaze, romelic sagzao moZrao-
bis SeferxebiT SeiZleba SeizRudos. aseTi konfliqtis 
arsebobis SemTxvevaSi saxelmwifo uflebamosili da val-
debulicaa, rom Caerios, Tumca aseTi Careva unda iyos 
gonivruli da miznis proporciuli...
 34.	…azris gamoxatvisas quCis mizanmimarTuli, ganzrax 

gadaketvis SemTxvevaSi Sekrebis monawileTa da orga-
nizatorTa miznebis miRwevis instrumentad aqcevs im 
pirebis interesebs, romlebic aqciaSi monawileobas 
ar Rebuloben. Sesabamisad, quCis gadaketvis SesaZle-
blobis nebismier dros da adgilas garantireba sxva-
Ta uflebis gaumarTleblad xSir SezRudvas gamoiwve-
vs. arasworia imis mtkiceba, rom konstituciis 25-e 
muxli SekrebaSi (manifestaciaSi) monawileT aniWebs 
uflebas, sakuTari miznebis misaRwevad mizanmimar-
Tulad SezRudon sxvaTa uflebebi. rodesac sxvaTa 
uflebebis SezRudva warmoadgens Sekrebis (manifes-
taciis) TviTmizans ..., uflebebs Soris gonivruli 
balansis dacvis mizniT xelisufleba uflebamosili 
xdeba, Caerios Sekrebisa da manifestaciis ganxorcie-
lebis procesSi. 

35.	amave dros, aRsaniSnavia, rom mesame pirTaTvis gada-
adgilebis Tavisuflebis SezRudva, Sekrebis (mani-
festaciis) uflebis realizaciis Tanmdev Sedegs, mis 
gverdiT movlenas SeiZleba warmoadgendes... 

38.	rodesac uflebebs Soris kolizia gardauvalia, im 
SemTxvevaSi, rodesac Sekrebebis an manifestaciis 
monawileTa raodenoba sxvaTa gadaadgilebas Seu-
Zlebels xdis, ... upiratesoba konstituciis 25-e 
muxliT dacul uflebas eniWeba, vinaidan sxva-
gvarad Sekrebisa da manifestaciis Tavisufleba 
xelmiuwvdomeli iqneboda mravalricxovani Sekre-
bis monawileTaTvis, romlebic, sxvaTa uflebebis 
dacvis mizniT, iZulebuli iqnebian, saerTod uari 
Tqvan Sekrebis uflebis realizebaze. Sesabamisad, 
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Sekrebis (manifestaciis) uflebas upiratesoba 
unda mieniWos, Tu misi realizeba sxvaTa uflebe-
bis SezRudvis gareSe SeuZlebelia, rodesac gzis 
savali nawilis gadaketva obieqtur aucileblobas 
warmoadgens...~. Tumca `...rodesac manifestaciis 
ganxorcielebis SesaZlebloba sazogadoebrivi wes-
rigis darRvevis gareSe aris SesaZlebeli im adgi-
las, sadac manifestaciis protestis an mxardaWeris 
adresati imyofeba, xelisufleba uflebamosilia, 
SezRudos Sekrebisa da manifestaciis ufleba, Tu 
is quCis blokirebaSi, mis gadaketvaSi gamoixateba, 
romelic sxvaTa uflebebisa da Tavisuflebebis da-
rRvevas iwvevs an sazogadoebriv wesrigs da usafr-
Txoebas upirispirdeba~.34 

rogorc davinaxeT, konstitucia iTvaliswinebs ufle-
baTa SezRudvis araerT legitimur mizans, imisaTvis, 
rom uzrunvelyofili iyos konstituciiT gaTvaliswi-
nebuli interesebis dacva, maTi Tanaarseboba. amasTan, 
calkeuli uflebis SezRudvisas saxelmwifo yovelTvis 
ar aris SeboWili maincadamainc am uflebis mareglamen-
tirebel normaSi mocemuli SezRudvis legitimuri miz-
nebiT. am TvalsazrisiT, dabrkolebas arc is SemTxvevebi 
warmoadgens, rodesac ama Tu im uflebis mareglamenti-
rebel normaSi saerTod ar aris miTiTebuli misi SezRu-
dvis SesaZleblobaze. amis erT-erTi saukeTeso magaliTi 
saqarTvelos konstituciis 42-e muxlis pirveli punqtiT 
gaTvaliswinebuli samarTliani sasamarTlos uflebaa. 
konstituciis es norma ar Seicavs legitimuri miznebis 

34	�������������������������������������������������������������� saqarTvelos sakonstitucio sasamarTlos������������������������� 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri 
gaerTianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa po-
litikuri gaerTianeba `saqarTvelos konservatiuli partia~, sa-
qarTvelos moqalaqeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos 
axalgazrda iuristTa asociacia, moqalaqeebi _ daCi caguria da jaba 
jiSkariani, saqarTvelos saxalxo damcveli saqarTvelos parlamen-
tis winaaRmdeg. 
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CamonaTvals, romelTa miRwevis aucileblobis motivi-
Tac SesaZlebeli iqneboda am fundamenturi uflebis 
SezRudva. 

sakonstitucio sasamarTlom, samarTliani sasamarT-
los uflebis mniSvnelobidan gamodinare, rogorc Ti-
Toeuli adamianisTvis, ise mTlianad demokratiuli sa-
zogadoebisTvis, sakmaod farTod ganmarta is. SeiZleba 
iTqvas, rom am uflebis realuri konstituciuri Sinaar-
si Seiqmna sakonstitucio sasamarTlos praqtikiT.35 

miuxedavad imisa, rom sasamarTlo am uflebis farTod 
ganmartebis aucileblobas ZiriTadad afuZnebda mis, ro-
gorc instrumentuli uflebis, mniSvnelobas, imavdrou-
lad Zalze cxadi iyo, rom es ufleba ver iqneba absolu-
turi, usazRvro. magaliTad, SeuZlebelia, samarTliani 
sasamarTlos ufleba gulisxmobdes saqmis dausrule-
blad gasaCivrebis SesaZleblobas.

am uflebis SezRudvis legitimuri mizani, maT Soris, 
Tavad amave uflebis efeqturad ganxorcielebis uzrun-
velyofa SeiZleba iyos, risi miRwevac SesaZlebelia mxo-
lod damoukidebeli da miukerZoebeli, avtoritetuli 
sasamarTlos arsebobis pirobebSi, efeqturi marTlm-
sajulebis ganxorcielebisaTvis saWiro adekvaturi 
samarTalwarmoebis procedurebis pirobebSi. magaliTad, 
saqmeze saqarTvelos moqalaqeebi: vaxtang masuraSvili 
da onise mebonia saqarTvelos parlamentis winaaRmdeg 
(2006 wlis 15 dekembris #1/3/393,397 gadawyvetileba), 

35	 ix. saqarTvelos sakonstitucio sasamarTlos 2003 wlis 29 ianvris 
gadawyvetileba #2/3/182,185,191 saqmeze saqarTvelos moqalaqeebi: 
firuz beriaSvili, revaz jimSeriSvili da saqarTvelos saxalxo da-
mcveli saqarTvelos parlamentis winaaRmdeg; 2004 wlis 21 dekembris 
gadawyvetileba #2/6/264 saqmeze _ Sps `uniservisi~ saqarTvelos par-
lamentis winaaRmdeg; saqarTvelos sakonstitucio sasamarTlos 2006 
wlis 15 dekembris #1/3/393,397 gadawyvetileba saqmeze saqarTvelos 
moqalaqeebi: vaxtang masuraSvili  da onise mebonia saqarTvelos par-
lamentis winaaRmdeg; 2009 wlis 10 noembris #1/3/421, 422 gadawyveti-
leba saqmeze saqarTvelos moqalaqeebi _ giorgi yifiani da avTandil 
ungiaZe saqarTvelos parlamentis winaaRmdeg da sxva.
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sakonstitucio sasamarTlom, miuxedavad imisa, rom da-
adgina samarTliani sasamarTlos uflebis darRveva da 
sadavo norma arakonstituciurad cno, imavdroulad, 
dasaSvebad miiCnia am uflebis proporciuli da Tanazo-
mieri SezRudva iseTi legitimuri miznebisTvis, rogo-
rebicaa: qmediTi, swrafi, efeqtiani marTlmsajulebis 
ganxorcieleba, sasamarTlos avtoritetis dacva. 

imavdroulad, aucileblad unda aRiniSnos, rom aris 
calkeuli uflebebi (uflebrivi komponentebi), romel-
Ta SezRudva ar SeiZleba, maT Soris, sxvaTa uflebebis 
dacvis motiviTac ki, magaliTad, dauSvebelia adamianis 
wameba, arahumanuri, sastiki an pativisa da Rirsebis Se-
mlaxveli mopyroba da sasjelis gamoyeneba (saqarTvelos 
konstituciis me-17 muxlis me-2 punqti). 

maSasadame, am TavSi gavaanalizeT, Tu ra SeiZleba 
CaiTvalos konstituciuri uflebebis SezRudvis legi-
timur miznebad; aRvniSneT, rom sasamarTlo ama Tu im 
uflebis SezRudvis legitimuri miznebis Sefasebisas, 
pirvel rigSi, eyrdnoba Tavad am uflebis maregalmen-
tirebel konstituciis normaSi mocemuli uflebis 
SezRudvis safuZvlebs, Tumca yovelTvis amiT ar Se-
moifargleba. calkeul (iSviaT) SemTxvevaSi, SeiZleba 
gamoyenebul iqnes sxva muxlebSi mocemuli legitimuri 
miznebi, an miznebi, romlebic zogadad konstituciidan 
gamomdinareobs; visaubreT, sad gadis zRvari an ra aris 
is kriteriumebi, romlebiTac sasamarTlom unda ixel-
mZRvanelos imisaTvis, rom, erTi mxriv, konstituciu-
ri uflebis mareglamentirebeli normis gareT uflebis 
SezRudvis legitimuri miznebis Ziebisas TviTmiznurad 
ar gaafarToos uflebaSi Carevis konstituciiT dasaS-
vebi farglebi, rac kanonzomierad gamoiwvevs araswori 
gadawyvetilebis miRebas da konkretuli konstituciuri 
uflebis darRvevas; xolo, meore mxriv, calkeul SemTx-
vevaSi, mxolod konkretuli uflebis mareglamentire-
beli normiT gaTvaliswinebuli SezRudvis legitimuri 



57

interesTa dabalanseba demokratiul sazogadoebaSi

safuZvlebiT Semofargvlisas, xelovnurad ar gaafar-
Toos uflebiT daculi sfero da uflebis dacvis moti-
viT, kerZo da sajaro interesebs Soris konstituciiT 
dadgenili balansi ar daarRvios sajaro interesis sa-
zianod. mniSvneloba ara aqvs, romel interess (kerZos 
Tu sajaros) mieniWeba arasworad upiratesoba, nebismier 
SemTxvevaSi dairRveva konstitucia, ufro sworad, kons-
tituciiT dadgenili samarTliani balansi interesebs 
Soris. am sakiTxebis gadawyveta unda moxdes TiToeuli 
konstituciuri uflebis arsis gaTvaliswinebiTa da misi 
mniSvnelobis gaazrebiT konstituciur RirebulebaTa 
sistemaSi. „sakonstitucio sasamarTlos mizani da daniS-
nulebaa konstituciur uflebaTa iseTi ganmarteba, ro-
melic konstituciis miznebis, konstituciiT ganmtkice-
buli Rirebulebebisa da Tavad ZiriTadi uflebis arsis 
Sesabamisia, rac uzrunvelyofs uflebiT praqtikulad, 
realurad da efeqturad sargeblobas da ar gamofitavs 
mas Teoriul da iluzorul uflebamde~.36

zemoaRniSnulis gaTvaliswinebiT, sasamarTlo yo-
vel SemTxvevas individualurad udgeba, zedmiwevniTi 
sifrTxiliT ekideba konkretuli uflebis SezRudvis 
legitimuri miznebis sworad identificirebas. Tu sa-
samarTlosTvis cxadi, aSkara xdeba, rom konstitucii-
dan gamomdinare legitimur interesebs, sajaro miz-
nebs, romelTa dacvis konstituciuri valdebuleba 
saxelmwifos aqvs, uSualod da gardauvlad upirispir-
deba konstituciiTve daculi kerZo interesi, mxolod 
maSin iwyebs sasamarTlo kerZo da sajaro interesebs 
Soris samarTliani balansis arsebobis Semowmebasa da 
dacvas.

36	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris ga-
dawyvetileba #1/1/477 saqmeze saqarTvelos saxalxo damcveli sa-
qarTvelos parlamentis winaaRmdeg, II,11. 
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2.2.	uflebis SemzRudveli kanoniT gaTvaliswinebuli 
miznebis Sesabamisoba konstituciiT 
gaTvaliswinebul legitimur miznebTan

konstitucia adgens uflebaTa SezRudvis rogorc 
formalur, ise materialur safuZvlebs. formaluri kri-
teriumi xelisuflebas boWavs valdebulebiT, uflebaSi 
Careva ganaxorcielos mxolod kanoniT gaTvaliswinebuli 
safuZvlebiTa da dadgenili wesiT (proceduriT). kons-
titucia adamianis uflebaTa Sinaarsis reglamentirebis 
uflebamosilebas mxolod kanonmdebels aniWebs, riTac 
krZalavs aRmasrulebeli xelisuflebis moqmedebis Ta-
visuflebas am sferoSi da qmnis uflebaTa dacvis met 
garantias. xolo materialuri kriteriumi kanonmdebels 
avaldebulebs, uflebaSi Carevis safuZvlebisa da wesis 
mareglamentirebeli kanoni Tavisi arsiT Seesabamebodes 
konstituciis moTxovnebs amave sakiTxebze; Sesabamisad, 
avaldebulebs kerZo da sajaro interesebis gonivrul 
dabalansebas da uflebaSi Carevis SesaZleblobis gaTva-
liswinebas mxolod konstituciiT daculi legitimuri 
miznebis uzrunvelsayofad da mxolod Tanazomierebis 
principze dayrdnobiT.

zemoaRniSnulidan gamomdinare, uflebaSi Carevis le-
gitimuri mizanic kanoniT unda iyos gaTvaliswinebuli 
da Tavisi arsiT unda Seesabamebodes am uflebaSi Care-
visTvis konstituciiT gaTvaliswinebul legitimur mi-
zans.

rogor unda gavarkvioT, ra aris uflebaSi Carevis ka-
noniT gaTvaliswinebuli legitimuri mizani (sad unda 
eweros is)? ramdenad Seesabameba is konstituciiT gaTva-
liswinebul konkretuli uflebis SezRudvis legitimur 
mizans? rogoria am TvalsazrisiT, moTxovnebi kanonmde-
blis mimarT? 

sadavo normis SemoRebis legitimuri mizani, sajaro 
interesi SesaZloa uSualod sadavo normaSi an kanonSi 
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eweros. magaliTad, `operatiul-samZebro saqmianobis 
Sesaxeb“ saqarTvelos kanonis Tanaxmad: „operatiul-sam-
Zebro saqmianoba aris am kanoniT dadgenili saxelmwifo 
organoebis specialuri samsaxurebis mier TavianTi kompe-
tenciis farglebSi Ria Tu faruli meTodiT Catarebuli 
RonisZiebebis sistema, romlis mizania adamianis uflebe-
bisa da Tavisuflebebis, iuridiuli piris uflebebis, sa-
zogadoebrivi uSiSroebis dacva danaSaulebrivi da sxva 
marTlsawinaaRmdego xelyofisagan“. am ganmartebidan 
gamomdinare, aSkaraa, rom operatiul-samZebro saqmiano-
ba adamianis uflebebisa da sazogadoebrivi uSiSroebis 
dacvas isaxavs miznad, rac, udavod, konstituciur legi-
timur miznebs ganekuTvneba. amitom operatiul-samZebro 
RonisZiebebis ganxorcielebis Sedegad piradi cxovrebis 
xelSeuxeblobis uflebaSi Carevis kanoniT gaTvaliswi-
nebuli wesis (wesebis, gzebis) Tanazomiereba, konstitu-
ciuroba swored am miznebTan mimarTebiT iqna Sefasebu-
li sakonstitucio sasamarTlos mier.37 

Tumca uflebis SezRudvis legitimuri miznebis kanonSi 
saxeldeba savaldebulo namdvilad ar aris. SesaZloa, le-
gitimuri miznebi da sajaro interesebi uSualod, sityva-
sityviT kanonSi ar eweros, magram aseT SemTxvevaSi, sadavo 
normis SemoRebis legitimuri miznis garkveva SesaZlebe-
li unda iyos normis (kanonis) ganmartebis, gaanalizebis 
Sedegad. amasTan, kanonmdebloba unda iZleodes sakmarisad 
cxad da mkafio warmodgenas maT Sesaxeb. aseTi moTxovna, 
amave dros, kanonis ganWvretadobis erT-erTi mTavari kri-

37	 ix. saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTve-
los parlamentis winaaRmdeg; 2012 wlis 29 Tebervlis gadawyvetileba 
#2/1/484 saqmeze saqarTvelos axalgazrda iuristTa asociacia da sa-
qarTvelos moqalaqe Tamar xidaSeli saqarTvelos parlamentis winaaRm-
deg; 2012 wlis 24 oqtombris gadawyvetileba #1/2/519 saqmeze saqarTve-
los axalgazrda iuristTa asociacia da saqarTvelos moqalaqe Tamar 
CugoSvili saqarTvelos parlamentis winaaRmdeg.
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teriumicaa. Tu SeuZlebelia uflebis SemzRudveli normis 
SemoRebis legitimuri miznis garkveva, maSin SeuZlebeli 
iqneba misi konstituciurobis mtkiceba, radgan uflebaSi 
Careva gaugebari, TviTmiznuri da arasamarTliani iqneba. 
am TvalsazirisT, SesaZloa, ar iyos sakmarisi mopasuxe mxa-
ris mier konkretuli legitimuri miznebis dasaxeleba _ 
aucilebelia, mopasuxis mier dasaxelebuli sajaro miznebi 
identificirebadi, amokiTxvadi iyos Tavad kanonidan. sa-
kanonmdeblo regulaciis SemoRebis legitimuri miznebis 
garkveva aseve SesaZlebelia kanonis ganmartebiTi baraTi-
dan, stenografiuli Canawerebidan.

moviyvanT magaliTebs sakonstitucio sasamarT-
los praqtikidan imasTan dakavSirebiT, Tu rogor arkvevs  
sakonstitucio sasamarTlo, ra SeiZleba CaiTvalos 
konkretul SemTxvevaSi sadavo normis SemoRebis legi-
timur miznad da ramdenad Seesabameba is konstituciis 
moTxovnebs amave sakiTxze. am TvalsazrisiT, saintere-
so da Tanmimdevrulia sasamarTlos pozicia sakuTrebis 
uflebaSi Carevis mareglamentirebeli normebis SemoRe-
bis legitimuri miznis garkvevis Taobaze. 

saqarTvelos konstituciis 21-e muxlis me-2 da me-3 
punqtebis Tanaxmad: „2. aucilebeli sazogadoebrivi saWi-
roebisaTvis dasaSvebia am muxlis pirvel punqtSi aRniS-
nul uflebaTa SezRudva kanoniT gansazRvrul SemTxve-
vebSi da dadgenili wesiT, imgvarad, rom ar dairRves 
sakuTrebis uflebis arsi.

3.	 aucilebeli sazogadoebrivi saWiroebisaTvis sa-
kuTrebis CamorTmeva dasaSvebia kanoniT pirdapir gaTva-
liswinebul SemTxvevebSi, sasamarTlos gadawyvetilebiT 
an organuli kanoniT dadgenili gadaudebeli aucileb-
lobisas winaswari, sruli da samarTliani anazRaurebis 
pirobiT. anazRaureba Tavisufldeba yovelgvari gada-
saxadisa da mosakreblisagan.“

saqarTvelos konstituciis 21-e muxli sakuTrebis ufle-
baSi Carevas (rogorc SezRudvas, ise CamorTmevas) SesaZleb
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lad miiCnevs (sxva dasaxelebuli moTxovnebis dakmayofi-
lebasTan erTad) aucilebeli sazogadoebrivi saWiroebis 
arsebobis SemTxvevaSi. Sesabamisad, sakuTrebis uflebaSi 
Carevis konstituciurobis Sesafaseblad sakonstitucio 
sasamarTlosTvis saWiro gaxda Semdegi sakiTxebis gaanali-
zeba: ra aris saqarTvelos konstituciis 21-e muxliT gaTva-
liswinebuli `aucilebeli sazogadoebrivi saWiroeba~, vin 
aris uflebamosili, gansazRvros, yovel konkretul Sem
TxvevaSi, ra unda CaiTvalos aseT saWiroebad da ra krite-
riumebiT unda ixelmZRvanelos man am dros.

„ar arsebobs aucilebeli sazogadoebrivi saWiroebis 
definicia. es aris abstraqtuli samarTlebrivi termini, 
romelic konkretul Sinaarss iZens sxvadasxva drosa da 
istoriul viTarebaSi, cvalebadia gansxvavebuli da dina-
mikuri socialuri, ekonomikuri Tu politikuri moTxo-
vnilebebis adekvaturad.“38 ``aucilebeli sazogadoebrivi 
saWiroeba~ ar aris myari da yvela sazogadoebaze universa-
lurad morgebuli cneba. is cvalebadia drosa da sivrceSi 
politikuri, ekonomikuri Tu socialuri mocemulobebis 
gaTvaliswinebiT. aqedan gamomdinare, is, rac erT sazoga-
doebaSi SeiZleba CaiTvalos `aucilebel sazogadoebriv 
saWiroebad~, SeiZleba sxva sazogadoebaSi aseTad ar iqnes 
miCneuli. garda amisa, is, rac mocemuli momentisaTvis ga-
gebulia rogorc `aucilebeli sazogadoebrivi saWiroeba~, 
SesaZloa momavalSi aseTad aRar CaiTvalos an piriqiT _ 
dReisaTvis arsebulma mizanma, romelsac ver mivaniWebT 
`aucilebeli sazogadoebrivi saWiroebis xarisxs~, momaval-
Si miiRos aseTi datvirTva. `aucilebeli sazogadoebrivi 
saWiroebis~ gansazRvrisas didi mniSvneloba aqvs imas, Tu 
ra aris sakuTrebis uflebis obieqti, rogoria misi buneba 
da socialuri datvirTva. am TvalsazrisiT, is garemoebebi, 

38	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiS-
vili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 
winaaRmdeg, II,12.
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romlebic warmoadgenen `aucilebel sazogadoebriv saWi-
roebas~ sakuTrebis erTi obieqtis mimarT, aseT saWiroebas 
SeiZleba ar warmoadgendnen sxva obieqtis mimarT“.39

saqarTvelos konstituciis Tanaxmad, aucilebeli sa-
zogadoebrivi saWiroebis konkretuli reglamentaciis 
uflebamosileba aqvs mxolod kanonmdebels. swored misi 
gadasawyvetia, Tu ra RonisZiebebis gatarebaa aucilebe-
li sazogadoebis interesebidan gamomdinare. is Sesabamis 
daskvnebs akeTebs ekonomikuri, socialur-politikuri 
Sexedulebebisa da miznebis safuZvelze. ̀ `aucilebeli sa-
zogadoebrivi saWiroebis~ Sinaarss konkretul SemTxve-
vaSi kanonmdebeli gansazRvravs. moqmedeba `aucilebeli 
sazogadoebrivi saWiroebisaTvis~ ar niSnavs, rom is aris 
mimarTuli sazogadoebisaTvis garkveuli da gardauvali 
uaryofiTi Sedegebis Tavidan asacileblad. kanonmdebeli 
`aucilebeli sazogadoebrivi saWiroebisaTvis~ SeiZleba 
moqmedebdes, rodesac mas amoZravebs sazogadoebisaTvis 
an misi nawilisaTvis dadebiTi Sedegebis momtani mizne-
bi. amasTanave, ar aris aucilebeli, rom kanonmdebelma 
konkretulad miuTiTos normaSi, Tu ra `aucilebeli sa-
zogadoebrivi saWiroebisTvis~ iRebs mas. `aucilebeli 
sazogadoebrivi saWiroebis~ arseboba SeiZleba gairkves 
normis analizis, misi ganmartebis Sedegad. piri, romelic 
iyenebs normas, TviTon ki ar adgens `aucilebeli sazo-
gadoebrivi saWiroebis~ arsebobas, aramed miiCnevs, rom 
am konkretul SemTxvevaSi arsebobs kanonmdeblis mier 
moazrebuli `aucilebeli sazogadoebrivi saWiroeba~.40 

`imavdroulad, kanonmdeblis neba ama Tu im garemoebis 
`aucilebel sazogadoebriv saWiroebad~ miCnevis Sesaxeb 

39	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis gadawyve-
tileba #2/1-370,382,390,402,405 saqmeze saqarTvelos moqalaqeebi zaur 
elaSvili, suliko maSia, rusudan gogia da sxvebi da saqarTvelos saxa-
lxo damcveli saqarTvelos parlamentis winaaRmdeg, II,14.

40	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis #2/1-370, 
382, 390, 402, 405 gadawyvetileba, II,15.
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sakmarisad mkafio unda iyos, raTa gamoiricxos samar-
TalSemfardeblis mier misi araswori interpretacia da 
TviTnebobis albaToba, risi kanonzomieri Sedegic iqneba 
uflebis darRveva.

amasTan, kanonmdebeli ar aris absoluturad Tavisu-
fali am cnebisTvis konkretuli Sinaarsis micemisas. es 
ase rom yofiliyo, SesaZlebeli gaxdeboda, nebismieri 
garemoebisTvis aucilebeli sazogadobrivi saWiroebis 
darqmeva da misTvis sakuTrebis uflebis SezRudvis saWi-
rod miCneva. anu ama Tu im garemoebis aucilebel sazoga-
doebriv saWiroebad kanonSi moxsenieba ar aris sakmarisi 
sakuTrebis SezRudvis gamarTlebisa da konstituciu-
robis mtkicebisTvis~.41 `imas, aris Tu ara kanonmdeblis 
mosazreba `aucilebel sazogadoebriv saWiroebasTan~ 
dakavSirebiT marTebuli da konstituciasTan Sesabamisi, 
sakonstitucio sasamarTlo adgens~.42 

imavdroulad, sakonstitucio sasamarTlom aRniSna, 
rom gansxvavebulia `aucilebeli sazogadoebrivi saWi-
roebis~ gansazRvrisas kanonmdeblis uflebamosilebis 
farglebi sakuTrebis uflebis SezRudvisa da sakuTre-
bis CamorTmevis daSvebisTvis.

„sakuTrebis uflebis SezRudvisas kanonmdeblis mier 
aucilebeli sazogadoebrivi saWiroebis gansazRvris dia-
pazoni gacilebiT farToa. am dros kanonmdeblis mier, 
pirvel rigSi, mxedvelobaSi miiReba sakuTrebis mier 
Sesasrulebeli funqcia. rac ufro metad aris sazoga-

41	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis 
#1/2/384 gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT 
jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos 
parlamentis winaaRmdeg, II,12.

42	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis gadawyve-
tileba #2/1-370,382,390,402,405 saqmeze saqarTvelos moqalaqeebi zaur 
elaSvili, suliko maSia, rusudan gogia da sxvebi da saqarTvelos saxa-
lxo damcveli saqarTvelos parlamentis winaaRmdeg; sakonstitucio 
sasamarTlos 2007 wlis 2 ivlisis #1/2/384 gadawyvetileba saqmeze sa-
qarTvelos moqalaqeebi _ daviT jimSeleiSvili, tariel gvetaZe da neli 
dalaliSvili saqarTvelos parlamentis winaaRmdeg, II,12. 



64

qeTevan eremaZe

doeba, misi normaluri arseboba da ganviTareba sxvis sa-
kuTrebaze damokidebuli, kanonmdebels miT meti ufle-
bamosileba aqvs sakuTrebis uflebis SezRudvis sferoSi.

amavdroulad, aucileblad gasaTvaliswinebelia Tavad 
sakuTrebis uflebis obieqtis arsi, misi SesaZlo socialu-
ri datvirTva, rac mniSvnelovanwilad gansazRvravs masTan 
dakavSirebuli konkretuli garemoebis `aucilebel sazo-
gadoebriv saWiroebad~ miCnevis sakiTxs~.43 „21-e muxlis 
me-2 punqtis farglebSi `aucilebeli sazogadoebrivi saWi-
roebis~ Sinaarsi ufro farTod unda iqnes gagebuli, saku-
Trebis socialuri bunebidan gamomdinare. Tu ar moxdeba 
21-e muxlis me-2 punqtiT dadgenili `aucilebeli sazo-
gadoebrivi saWiroebis~ SedarebiT farTo da Tavisufali 
interpretacia, maSin kerZosamarTlebrivi urTierTobebis 
maregulirebeli samarTlebrivi normebi miiReben sixistis 
iseT maRal xarisxs, rac aqvs sajarosamarTlebrivi urTier-
Tobebis maregulirebel normebs. am sferoSi kanonmdebeli 
gacilebiT ufro Tavisufalia, vidre sajarosamarTlebri-
vi urTierTobebis regulirebis sferoSi. Tumca es ar niS-
navs kanonmdeblis srul Tavisuflebas da amovardnas kons-
tituciur-samarTlebrivi CarCoebidan. kanonmdeblis mier 
gamoxatuli pozicia unda iyos dabalansebuli, mkafio, 
garkveuli da ar unda iZleodes TviTnebobisa da normis 
borotad, aramiznobrivad gamoyenebis SesaZleblobas“.44 

`sakuTrebis CamorTmevisas ki aucilebeli sazogadoebri-
vi saWiroebis SemTxvevebi amomwuravad aris gansazRvruli 
`aucilebeli sazogadoebrivi saWiroebisTvis sakuTre-
bis CamorTmevis wesis Sesaxeb~ saqarTvelos kanonis me-2 

43	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiS-
vili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 
winaaRmdeg, II,12.

44	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis gadawyve-
tileba #2/1-370,382,390,402,405 saqmeze saqarTvelos moqalaqeebi zaur 
elaSvili, suliko maSia, rusudan gogia da sxvebi da saqarTvelos saxa-
lxo damcveli saqarTvelos parlamentis winaaRmdeg, II,16.
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muxlis me-2 punqtiT da `sazogadoebrivi saWiroebisTvis 
gadaudebeli aucileblobisas sakuTrebis CamorTmevis we-
sis Sesaxeb~ saqarTvelos organuli kanonis me-2 muxliT~.45

zemoaRniSnul kriteriumebze dayrdnobiT, sakonsti-
tucio sasamarTlom saqmeze saqarTvelos moqalaqeebi _ 
daviT jimSeleiSvili, tariel gvetaZe da neli dalaliS-
vili saqarTvelos parlamentis winaaRmdeg46 , Seafasa ra, 
Tu ra iyo kanoniT gaTvaliswinebuli aucilebeli sazo-
gadoebrivi saWiroeba da misi Sesabamisoba konstituciiT 
dacul mis materialur SinaarsTan, daadgina, rom am 
SemTxvevaSi arsebobda konstituciiT gaTvaliswinebu-
li legitimuri mizani, romlis dacvis saWiroebisTvi-
sac uflebaSi Careva aucilebeli iyo. gadawyvetilebaSi 
vkiTxulobT: `sadavo normis SemoRebis da, Sesabamisad, 
sakuTrebis uflebis SezRudvis kanonieri mizani Tavad 
sadavo normaSi ikiTxeba. kerZod, es aris saxelmwifo da 

45	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiS-
vili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 
winaaRmdeg, II,12.

46	 am saqmeze davis sagani iyo saqarTvelos sisxlis samarTlis kodeqsis 52-e 
muxlis me-2 nawilis sityvebis _ `...an kanonier mflobelobaSi~ _ konsti-
tuciuroba saqarTvelos konstituciis 21-e muxlis me-2 punqtTan mimarTe-
biT. dasaxelebuli muxlis pirveli nawiliT ganimarta `qonebis CamorTme-
vis~ Sinaarsi. kerZod, aseTad CaiTvala danaSaulis sagnis an/da iaraRis, 
danaSaulis Casadenad gamiznuli nivTis an/da danaSaulebrivi gziT mop-
ovebuli qonebis saxelmwifos sasargeblod usasyidlod CamorTmeva; amave 
muxlis meore nawilis mixedviT ki, `danaSaulis sagnis an/da iaraRis, an 
danaSaulis Casadenad gamiznuli nivTis CamorTmeva niSnavs eWvmitanilisT-
vis, braldebulisTvis, msjavrdebulisTvis mis sakuTrebaSi an kanonier 
mflobelobaSi arsebuli, ganzraxi danaSaulis Casadenad gamoyenebuli an 
amisTvis raime saxiT gamiznuli qonebis saxelmwifos sasargeblod usasyid-
lod CamorTmevas. danaSaulis sagnis an/da iaraRis an danaSaulis Casadenad 
gamiznuli nivTis CamorTmeva xdeba sasamarTlos mier, am kodeqsiT gaTval-
iswinebuli yvela ganzraxi danaSaulisTvis, im SemTxvevaSi, rodesac saxezea 
danaSaulis sagani an/da iaraRi, an danaSaulis Casadenad gamiznuli nivTi da 
maTi CamorTmeva saWiroa saxelmwifo da sazogadoebrivi aucileblobidan 
an calkeul pirTa uflebebisa da Tavisuflebebis dacvis interesebidan 
gamomdinare, an/da axali danaSaulis Tavidan asacileblad~.
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sazogadoebrivi aucilebloba, calkeul pirTa uflebe-
bisa da Tavisuflebebis dacva, axali danaSaulis Tavidan 
acileba.

zogadad, umTavresi mizani aris danaSaulTan brZola, 
rac kompleqsurad uzrunvelyofs axali danaSaulis Ta-
vidan acilebas da sxvaTa ufleba-Tavisuflebebis dacvis 
interesebis dakmayofilebas.

bunebrivia, axali danaSaulis Tavidan acileba da sxva-
Ta uflebebis dacva aris saerTo mizani yvela ganzraxi 
danaSaulis winaaRmdeg brZolisa. rac Seexeba saxelmwifo 
da sazogadoebriv aucileblobas, es zogadi terminia da, 
garda imisa, rom, TavisTavad, SeiZleba moicavdes dasaxe-
lebul or mizans, imavdroulad, is konkretul Sinaarss 
iZens calkeul danaSaulebTan mimarTebiT. misi Sinaarsi 
gansxvavebulia adamianis, sakuTrebis, fulad-sakredito 
sistemis, saxelmwifos winaaRmdeg mimarTuli danaSaule-
bis, aseve narkotikuli da sxva danaSaulebis winaaRmdeg 
brZolisas. magaliTad, sabaJo wesebis darRvevisas saxel-
mwifo da sazogadoebrivi aucilebloba araerT gare-
moebas da dasacav sikeTes moicavs. kerZod, bunebrivia, am 
SemTxvevaSic arsebiTia sxvaTa uflebebisa da Tavisufle-
bebis dacva da axali danaSaulis Tavidan acileba, magram, 
garda amisa, saxelmwifo da sazogadoebrivi aucilebloba 
SeiZleba iyos: qveynis ekonomikuri da finansuri stabilu-
roba; normaluri, mSvidi samoqalaqo brunva; sagadasaxado 
sistemis efeqturoba; sabazro ekonomikis dinamikuri gan-
viTareba da sxva. amdenad, yvela qveyana dainteresebulia, 
SeaCeros kontrabanda yvelaze efeqturi gzebiT da amisT-
vis Zalze mkacr zomebs mimarTavs kidec.

... niSandoblivia, rom sadavo normis miReba saerTa-
Soriso valdebulebiTac iyo ganpirobebuli. kerZod, 
garkveuli mZime danaSaulebis saerTaSoriso problemad 
gadaqcevam gamoiwvia evropis sabWos wevri da sxva saxel-
mwifoebis SeTanxmeba amgvari danaSaulebis winaaRmdeg 
efeqturi brZolis damatebiTi zomebis miRebasTan daka-
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vSirebiT. erT-erT aseT zomad miCneul iqna im qonebis 
CamorTmeva, romelic gamoiyeneba danaSaulis Casadenad 
an danaSaulis Sedegad aris miRebuli. am TvalsazrisiT, 
mniSvnelovania `fulis gaTeTrebis, danaSaulebrivi sa-
qmianobis Sedegad mopovebuli Semosavlebis moZiebis, 
amoRebis da konfiskaciis Sesaxeb~ strasburgis 1990 
wlis 8 noembris konvencia. pasuxismgeblobis aseTi zo-
mis SemoRebis mizani preambulaSive ikiTxeba, kerZod: sa-
zogadoebis dacvisken mizanmimarTuli saerTo sisxlis 
samarTlis politikis ganxorcielebis saWiroeba; se-
riozuli danaSaulis winaaRmdeg brZola, romelic gax-
da saerTaSoriso mniSvnelobis problema, rac moiTxovs 
Tanamedrove da efeqturi meTodebis gamoyenebas saer-
TaSoriso masStabiT. amis gaTvaliswinebiT saxelmwi-
foebi SeTanxmdnen, rom `TiToeuli mxare miiRebs iseT 
sakanonmdeblo da sxva aucilebel zomebs, romlebic 
saSualebas miscemen mas, konfiskacia gaukeTos iaraRe-
bs da Semosavals an qonebas, romlis Rirebuleba Seesa-
bameba am Semosavals~ (konvenciis me-2 muxlis pirveli 
punqti). amasTan, konvencia konfiskacias ganmartavs ro-
gorc `sasjels an zomas, romlis Sefardeba xdeba sa-
samarTlos mier sisxlis samarTlis danaSaulTan an da-
naSaulebTan dakavSirebuli samarTalwarmoebis Semdeg, 
rasac Sedegad mohyveba qonebis saboloo CamorTmeva~ 
(pirveli muxlis `d~ punqti).

aRniSnul konvencias saqarTvelo SeuerTda 2004 wlis 
17 Tebervals (saqarTvelos parlamentis #3345-rs dad-
genilebiT).

zustad konvenciis zemoaRniSnul debulebebTan erovnu-
li kanonmdeblobis Sesabamisobis uzrunvelyofa iyo sada-
vo normis miRebis erT-erTi mizezi. amaze miuTiTebs gan-
martebiTi baraTi Sesabamis kanonproeqtze `saqarTvelos 
sisxlis samarTlis kodeqsSi cvlilebebis Setanis Sesaxeb~.

dasaxelebuli miznebi Tavisi SinaarsiTa da mniS-
vnelobiT Seesabameba im aucilebeli sazogadoebri-
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vi saWiroebis arss, rasac iTvaliswinebs saqarTvelos 
konstituciis 21-e muxlis me-2 punqti. Sesabamisad, am 
miznebisTvis konstitucia uSvebs sakuTrebis uflebis 
SezRudvis SesaZleblobas“.47

maSasadame, uflebaSi Carevis mareglamentirebeli 
normis konstituciurobis Sefasebisas, pirvel rig-
Si, unda gavarkvioT: a) ra aris sadavo normis SemoRe-
bis legitimuri mizani; Tu aseTi legitimuri mizani 
ver dasaxelda an ver gamovlinda sakiTxis Seswavlis 
Sedegad, normis Semdgom Sefasebas azri ar aqvs, nor-
ma TviTneburi da arakonstituciuri iqneba; b) Tum-
ca im SemTxvevaSi, rodesac sadavo normis SemoRebis 
miznebis garkveva moxdeba, aucilebelia maTi konsti-
tuciiT gaTvaliswinebul legitimur miznebTan Sesaba-
misobis mtkiceba, anu sadavo normis SemoRebis mizani 
im sikeTes unda warmoadgendes, romlis dacvis val-
debulebac saxelmwifos konstituciis mixedviT aqvs, 
da romlis dacvisTvisac konstitucia konkretuli 
uflebis SezRudvis SesaZleblobas iTvaliswinebs. am 
sakiTxze uaryofiTi pasuxis SemTxvevaSi, norma aseve 
TviTneburi da arakonstituciuria.

2.3.	konstituciiT gaTvaliswinebuli legitimuri 
miznis arseboba TavisTavad ar gulisxmobs uflebis 
SezRudvis saWiroebas, gardauvalobas

rogorc ukve aRvniSneT, ZiriTadi uflebebi SeiZleba 
SeizRudos konstituciiT gaTvaliswinebuli legitimu-
ri miznebis arsebobisas. konstituciis ama Tu im muxlSi 
dasaxelebuli an konstituciidan gamomdinare legiti-

47	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiS-
vili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 
winaaRmdeg, II,17, 18.
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muri miznebi im sikeTes warmoadgenen, romelTa dacvis 
valdebulebac aqvs saxelmwifos swored imitom, rom sa-
frTxe ar Seeqmnas qveynis erovnul interesebs, suvere-
nitets, mis usafrTxoebas, uSualod adamianis uflebebs, 
rac, saboloo jamSi, negatiurad aisaxeba sazogadoebis 
normalur, demokratiuli Rirebulebebis Sesabamisad 
ganviTarebaze, samarTlebrivi saxelmwifos SenarCuneba-
ze da TiToeuli adamianis Tavisuflebaze, farTo gage-
biT. amitom im SemTxvevaSi, rodesac am sikeTeebs realu-
ri safrTxe emuqreba, saxelmwifo valdebulia izrunos 
maT dacvaze. es valdebuleba saxelmwifos unarCundeba 
maSinac, rodesac dasaxelebul sikeTeebs upirispirdeba 
ama Tu im uflebis realizacia, romlis dacvisa da garan-
tirebis valdebuleba saxelmwifos aseve gaaCnia. amitom 
aseT dros, rodesac erTmaneTs SeiZleba daupirispirdes 
ori, saxelmwifos mier dasacavi sikeTe, man unda SeZlos 
intereseTa dabalanseba ise, rom romelime maTganis xel-
yofa ar moxdes meoris dacvis motiviT. `konkretuli 
uflebis adekvaturi uzrunvelyofiT adamianis Rir-
sebis dacvisas saxelmwifo imavdroulad valdebulia, 
gaiTvaliswinos demokratiul, samarTlebriv da socia-
lur saxelmwifoSi adamianisa da saxelmwifos urTierT-
damokidebuleba. amitom kanonmdebloba unda Seiqmnas 
socialuri Tanacxovrebis xelSewyobisa da SenarCunebis 
gaTvaliswinebiT, Tumca im savaldebulo pirobiT, rom 
daculi iqneba TiToeuli pirovnebis TviTmyofadoba~.48 

maSasadame, uflebebis SezRudvis SesaZlebloba kons-
tituciiT swored imitom aris gaTvaliswinebuli, rom 
maTma SeuzRudavma realizaciam SesaZloa ziani miayenos 
konstituciiT dacul sxva (kerZo an/da sajaro) intere-
sebs, interesebis dabalanseba ki konstituciis mTavari 

48	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe — ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 7. 
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mizania.
imavdroulad, interesTa samarTliani dabalansebis-

Tvis arsebiTi mniSvneloba aqvs Semdeg sakiTxs: xazgas-
miT unda aRiniSnos, rom konstitucia iTvaliswinebs ama 
Tu im uflebis SezRudvis SesaZleblobas da ara valde-
bulebas. konstituciiT gaTvaliswinebuli legitimuri 
miznebisTvis mxolod maSin SeiZleba SeizRudos ufle-
ba, rodesac es realurad aucilebelia, anu, rodesac 
uflebis SezRudvis gareSe konstituciiT gaTvaliswi-
nebul konkretul interesebs namdvilad eqmneba safr-
Txe. winaaRmdeg SemTxvevaSi, maTi (legitimuri miznebis) 
dacvis motiviT uflebaSi nebismieri, Tundac Zalian da-
bali intensivobiT, umniSvnelo Careva uflebis darRve-
vas gamoiwvevs. konstitucia iTxovs, ara abstraqtulad, 
ama Tu im sajaro interesis dacvis motiviT, uflebebis 
savaldebulo SezRudvas, aramed iTvaliswinebs SezRud-
vis SesaZleblobas mxolod im SemTxvevaSi, Tu es intere-
sebi realurad safrTxis winaSea da gardauvlad moiTxo-
vs dacvas. 

zemoaRniSnulidan gamomdinare, kanonmdebels, konkre-
tuli regulaciis SemoRebisas, romliTc xdeba uflebaSi 
Careva legitimuri miznebis misaRwevad, bevrad meti sifr-
Txile da uflebis SezRudvis gareSe sxva konstituciu-
ri interesebis (kerZo Tu sajaro interesebis) darRvevis 
maRali albaTobis realurobis mtkiceba moeTxoveba.

cxadia, uflebis SezRudvis konstituciiT da kano-
niT gaTvaliswinebuli legitimuri miznebi erTsa da 
imave sikeTes unda emsaxurebodes da isini Tanmxvedri 
unda iyos. magram sxvaoba, am TvalsazrisiT, konstitu-
ciasa da konkretul sakanonmdeblo regulacias Soris 
mdgomareobs SemdegSi: konstitucia axdens imis legi-
timacias, rom zogadad, potenciurad uflebis SeuzRu-
davad ganxorcielebas SeuZlia konstituciiT gaTva-
liswinebuli sxva interesebisaTvis safrTxis Seqmna, 
ris gamoc maTi dacvis da Sesabamisad, uflebis SezRu-
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dvis SesaZlebloba unda iyos gaTvaliswinebuli, xolo 
kanonmdebelma es SesaZlebloba unda gamoiyenos am 
miznebis dacvis mxolod realuri da gardauvali saWi-
roebis arsebobisas. maSasadame, marTalia, konstitu-
cia uflebis SezRudvis SesaZleblobas iTvaliswinebs 
swored im SemTxvevebisTvis, Tu konstituciiT dasacav 
legitimur miznebs safrTxe daemuqreba, magram imav-
droulad aseT daSvebaSi abstraqciis xarisxi maRalia 
im gagebiT, rom is (konstitucia) ar gulisxmobs aseTi 
safrTxeebis gardauvlad dadgomas. konstitucia swo-
red kanonmdebels uCens valdebulebas, rom ama Tu im 
uflebis Sinaarsisa da farglebis gansazRvrisas daad-
ginos, zustad ganWvritos, konkretul sferoSi ufle-
biT SeuzRudavad sargebloba, misi realizacia ramde-
nad unariania, Zalian maRali albaTobiT gamoiwvios 
konstituciiT daculi sxva sikeTeebisTvis safrTxis 
Seqmna an/da ramdenad realuria am safrTxis dadgo-
ma konkretuli uflebis SezRudvis gareSe da mxolod 
aseTi gardauvali kavSiris arsebobis SemTxvevaSi Cae-
rios uflebaSi, SezRudos is. 

kanonmdeblisadmi wayenebuli aseTi moTxovna gamom-
dinareobs im samarTlebrivi logikidan, rom uflebaSi 
Careva mxolod maSin uzrunvelyofs ama Tu im legi-
timuri (konstituciiT gaTvaliswinebuli da dasaca-
vi) miznis miRwevas, dacvas, Tu uflebis SeuzRudavad 
ganxorcielebas SeuZlia ziani miayenos Sesabamis inte-
ress. Tu aseTi zianis SesaZlebloba Tavidanve gamori-
cxulia, maSin, erTi mxriv, am legitimuri miznebis dac-
vis saWiroebac ar arsebobs da, meore mxriv, uflebis 
SezRudvac usafuZvlo xdeba, radgan ver iqneba gamarT-
lebuli am interesis dacvis aucileblobiT. amitom Ta-
visTavad, ganyenebulad legitimuri miznis arseboba ar 
aris sakmarisi safuZveli uflebis SesazRudavad. cxa-
di da xelSesaxebi unda iyos am miznis xelyofisa da, 
aqedan gamomdinare, misi gardauvlad dacvis saWiroeba 
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konkretul SemTxvevaSi. aseTi kavSiris ararsebobis, 
misi obieqturad ganWvretis SeuZleblobis pirobebSi 
kanonmdebels ara aqvs ufleba, mxolod konstituciiT 
gaTvaliswinebul legitimur mizanze apelirebiT Cae-
rios ama Tu im uflebaSi. 

marTalia, konkretuli konstituciuri interese-
bisaTvis (kerZo an sajaro) zianis miyenebis safrTxis 
realurobis Semowmebisas kanonmdebeli mainc abstra-
qtulobisa da albaTobis garkveul xarisxs eyrdnoba, 
aseTi kavSiris dadgena, garkveulwilad, warmosaxvi-
Tia, zogad kanonzomierebebs emyareba da konkretu-
li konstituciuri interesisTvis, sajaro miznisTvis 
zianis miyenebis xelSesaxebi albaTobiT mosalodnelo-
bas gulisxmobs, Tumca mTavaria, es (konkretuli in-
teresebisaTvis zianis miyenebis safrTxe) obieqturad 
ganWvretadi iyos. winaaRmdeg SemTxvevaSi, saqme gveq-
neba uflebis TviTnebur, gaumarTlebel, arasamarT-
lian SezRudvasTan, mis darRvevasTan, radgan uflebis 
SezRudvas ar eqneba obieqturi safuZveli _ legiti-
muri mizani. gaumarTlebelia uflebis SezRudva ise-
Ti interesebis dasacavad (maT Soris im SemTxvevaSi, 
rodesac am interesebis dacva zogadad konstituciiT 
aris gaTvaliswinebuli da konstitucia uSvebs am in-
teresebisaTvis uflebis SezRudvis SesaZleblobas), 
romlebTanac uflebis SeuzRudavi ganxorcieleba ar 
imyofeba racionalur kavSirSi da obieqturad ar Seu-
Zlia maTTvis safrTxis Seqmna.

sakonstitucio sasamarTlom araerTxel miuTiTa 
sakuTar gadawyvetilebebSi aseTi garemoebis gaTva-
liswinebis aucileblobaze. magaliTad: `bunebrivia, 
rom konstituciiT ver iqneba uzrunvelyofili im 
pirTa konkretuli uflebis xelSeuxebloba, romlebic 
xelyofen an safrTxes uqmnian qveynis konstituciur 
wyobas, demokratiuli saxelmwifos arsebobas, sxvaTa 
uflebebsa da Tavisuflebebs. 
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TavisTavad, dasaxelebuli sajaro interesebis arse-
boba, imavdroulad, ar aris sakmarisi uflebaSi Carevis 
gamarTlebisaTvis. TvalsaCino unda iyos am sajaro in-
teresebis dacvis aucilebloba. zemoaRniSnulidan ga-
momdinare, kanonmdebloba adekvaturi meqanizmebiT unda 
qmnides iseT viTarebas, rom sajaro interesebis misaRwe-
vad uflebaSi Careva xdebodes mxolod realuri aucile-
blobis SemTxvevaSi“.49 

rodesac sakonstitucio sasamarTlo msjelobda sa-
qarTvelos sisxlis samarTlis kodeqsis normis konsti-
tuciurobaze, romelic iTvaliswinebda eWvmitanilisT-
vis, braldebulisTvis, msjavrdebulisTvis maT kanonier 
mflobelobaSi arsebuli danaSaulis sagnis, iaraRisa da 
danaSaulis Casadenad gamiznuli nivTis saxelmwifos sa-
sargeblod, usasyidlod CamorTmevas, sasamarTlom sa-
kuTrebis uflebaSi Carevis gamarTlebisaTvis legiti-
muri miznebis realurad arsebobisa da maTi upirobod 
dacvis saWiroebis sakiTxis dadgenis aucileblobis Tao-
baze miuTiTa ara mxolod kanonmdebels, aramed yovel 
konkretul saqmeze gadawyvetilebis mimReb mosamarT-
leebsac. kerZod:

`damatebiTi sasjelis saxiT qonebis CamorTmevis Se-
fardebisTvis aucilebelia Semdegi pirobebis arseboba: 
es saWiro unda iyos saxelmwifo da sazogadoebrivi au-
cileblobidan an calkeul pirTa uflebebisa da Tavisu-
flebebis dacvis interesebidan gamomdinare, an/da axali 
danaSaulis Tavidan asacileblad.

sasamarTlom … konkretuli garemoebebis Seswavlis 
Sedegad… unda gaarkvios, aris Tu ara realuri safr-
Txe sxvaTa uflebebis darRvevisa, aseve, rom gardauva-
lia am qonebiT axali danaSaulis Cadena da sxva. am dros 

49	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 9.
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sasamarTlom aucileblad unda gaiTvaliswinos Semdegi 
garemoeba: aseTi qonebis arCamorTmeviT realurad miad-
geba Tu ara saxelmwifos, sazogadoebas an konkretul 
adamianebs is ziani, romlis Tavidan asacileblad Semo-
Rebulia norma; aseve Zalze zustad unda ganWvritos, 
qonebis CamorTmeviT marTlac miiRweva Tu ara dasaxele-
buli miznebi.

sasamarTlom unda Seiswavlos saqmis faqtobrivi 
safuZvlebi da daasabuTos qonebis CamorTmevis aucileb
lobasTan dakavSirebiT misi samarTlebrivi pozicia. is 
ar SeiZleba Semoifarglos mxolod formaluri Semow-
mebiT, rac, sabolood, Riad datovebs sakiTxs, arsebobs 
Tu ara ama Tu im konkretul SemTxvevaSi kanonieri Care-
vis uflebamosileba.

qonebis CamorTmevis Taobaze gadawyvetilebis mimRe-
bi mosamarTleebisTvis dasaxelebuli pirobebis dacva 
savaldebuloa, raTa qonebis CamorTmeva ar gadaiqces 
miznad.

damatebiTi sasjelis saxiT danaSaulis sagnis, ia-
raRis da danaSaulis Casadenad gamiznuli nivTis Ca-
morTmeva maSin aris gamarTlebuli, rodesac is mxo-
lod im miznisTvis gamoiyeneba, romlis misaRwevadac 
aris SerCeuli rogorc yvelaze efeqturi saSualeba. 
amisTvis ki mosamarTlem, sadavo normiT gaTvaliswi-
nebuli sxva pirobebis dakmayofilebasTan erTad, unda 
SeZlos yovel konkretul saqmeze aucilebeli sazoga-
doebrivi saWiroebis arsebobis sakiTxis sworad Sefa-
seba. winaaRmdeg SemTxvevaSi, saeWvo gaxdeba rogorc 
sajaro miznis miRweva, ise sakuTrebis uflebaSi Care-
vis marTlzomiereba~.50 

50	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiSvi-
li, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis wi-
naaRmdeg, II, 22.
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2.4.	saqarTvelos sakonstitucio sasamarTlos 
praqtikis mimoxilva uflebaSi Carevis legitimuri 
miznis konstituciurobis Sefasebis Taobaze

moviyvanT ramdenime magaliTs saqarTvelos sakonsti-
tucio sasamarTlos praqtikidan, rodesac sasamarTlom 
norma arakonstituciurad cno im safuZvliT, rom ar ar-
sebobda legitimuri mizani uflebaSi CarevisaTvis. 

1)	 saqarvelos saxalxo damcvelma konstituciu-
ri sarCeliT mimarTa saqarTvelos sakonstitucio sa-
samarTlos da moiTxova `saqarTvelos sakonstitucio 
sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis im 
normis arakonstituciurad cnoba saqarTvelos konsti-
tuciis 42-e muxlis pirvel punqtTan mimarTebiT, rome-
lic saqarTvelos teritoriaze armcxovreb ucxoelebsa 
da apatridebs ukrZalavda saqarTvelos sakonstitucio 
sasamarTlosadmi mimarTvis uflebas.

mopasuxem sadavo normis SemoRebis legitimur miznad 
da Tavad konstituciiT samarTliani sasamarTlos ufle-
bis ucxoelebisaTvis SezRudvis erT-erT mTavar sajaro 
interesad daasaxela Semdegi garemoeba: ucxoelebisaT-
vis sakonstitucio sasamarTlosadmi mimarTvis uflebis 
miniWeba saqarTvelos suverenuli sakiTxebis gadawyveta-
Si maT CarTulobas gamoiwvevs, vinaidan, mopasuxis mt-
kicebiT, sakonstitucio sasamarTlo normaSemoqmedebiT 
saqmianobasac eweva Tavisi gadawyvetilebebiT. `moqala-
qeoba aris ganmsazRvreli imisa, vis unda hqondes nor-
mebTan dakavSirebiT davis ufleba, vis unda hqondes 
ufleba imisa, rom idavos, Tu ra wesebi unda iyos dad-
genili qveyanaSi. ... swored is, rogori unda iyos kanon-
mdebloba qveynis SigniT, ra normebi unda iyos, rogor 
unda wesrigdebodes esa Tu is urTierTobebi, es saki-
Txebi SeiZleba gaxdes sakonstitucio sasamarTlos msje-
lobis sagani mxolod saqarTvelos moqalaqeebis monawi-
leobiT. saqarTvelos moqalaqeebma unda gansazRvron, 
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ra uflebebi unda hqondeT, ra formiT. ... es wre ver 
gafarTovdebda sxva qveynis moqalaqisa da moqalaqeobis 
armqone pirebis CarTviT. Tu aseTi zRvari ar iqneboda, 
Cven Zalian davakninebdiT moqalaqeobis cnebas~ _ aRniS-
na mopasuxis warmomadgenelma. misi azriT, moqalaqeebisa 
da ucxoelebis gansxvavebuli mdgomareoba ar Semoifar-
gleba mxolod warmomadgenlobiTi organos arCevnebSi 
monawileobiT da swored es midgomaa asaxuli saqarTve-
los konstituciis 89-e muxlSic. mopasuxis ganmartebiT, 
konstituciis 89-e muxlis pirveli punqti adgens sa-
konstitucio sasamarTlosadmi mimarTvis uflebis mqone 
subieqtTa amomwurav CamonaTvals da sasamarTlosadmi 
mimarTvis uflebis mqone pirTagan sakonstitucio sa-
samarTlosadmi mimarTvis uflebis mxolod saqarTvelos 
moqalaqeebisa da saqarTvelos iuridiuli pirebisaTvis 
miniWeba, misi azriT, gamarTlebulia swored sakonsti-
tucio sasamarTlos uflebamosilebisa da misi saqmiano-
bis Sedegebis specifikurobiT.

sakonstitucio sasamarTlom mopasuxis mier dasaxele-
buli es garemoeba _ qveynis suverenitetisaTvis safrTxis 
Seqmnis Tavidan acileba _ ar miiCnia arc saqarTvelos 
konstituciiT gaTvaliswinebuli samarTliani sasamarT-
los uflebis SezRudvisTvis dasaSveb legitimur miznad 
da, Sesabamisad, arc sadavo normis SemoRebisTvis vargis 
da konstituciis Sesabamis sajaro interesad, Semdgi ga-
remoebebis gamo: 

„marTalia, sakonstitucio sasamarTlo asrulebs ne-
gatiuri kanonmdeblis funqcias, gavlenas axdens norma-
SemoqmedebiT saqmianobaze _ sarCelis dakmayofilebis 
SemTxvevaSi, konkretuli urTierTobis momwesrigebeli 
norma (normebi) kargavs iuridiul Zalas, metic, kanon-
mdebelma, xSir SemTxvevaSi, unda miiRos axali, konsti-
tuciis Sesabamisi normebi, Tumca xazgasmiT unda aRi-
niSnos, rom sakonstitucio sasamarTlo qveyanaSi axali 
wesrigis dadgenas (Seqmnas) ki ar emsaxureba, aramed 
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uzrunvelyofs konstituciis uzenaesobasa da qmediTo-
bas, xels uwyobs mis Sesrulebas rogorc saxelmwifos, 
ise xalxis mier. 

sakonstitucio sasamarTlo, Tavisi funqciuri dat-
virTvidan gamomdinare, zogadad, or mizans emsaxureba _ 
xelisuflebis konstituciiT dadgenil farglebSi fun-
qcionirebis uzrunvelyofas (xelSewyobas) da adamianis 
uflebebis dacvas xelisuflebis mxridan araTanazomieri 
Carevisagan (uflebis darRvevisagan). am miznebis miRwe-
visTvis subieqtebic Sesabamisad aris gansazRvruli. im 
subieqtebis, romlebic Tavad arian samarTalSemoqmedni 
(iReben kanons an gamoscemen sxva normatiul aqtebs) _ sa-
qarTvelos prezidenti, parlamenti, mTavroba, afxazeTisa 
da aWaris avtonomiuri respublikebis umaRlesi warmomad-
genlobiTi organoebi _ konstituciuri sarCelis (wardgi-
nebis) Setanis mizani xelisuflebis danawilebis principis 
qmediTobis, xelisuflebis konstituciiT dadgenil far-
glebSi funqcionirebis miRwevis (uzrunvelyofis) mcde-
lobaa. sakonstitucio sasamarTlosadmi maTi mimarTva 
xelisuflebis StoTa urTierTkontrolisa da gawonaswo-
rebis samarTlebrivi SesaZleblobaa. am procesis Sedegad 
arsebuli normebis Zaladakargulad cnoba da axali nor-
mebis miRebis motivireba (stimulireba) konstituciis 
upirobod dacvis uzrunvelyofas emsaxureba da zustad 
imis demonstrirebaa, rom xelisuflebis arc erTi Sto 
ar aris uflebamosili, daadginos konstituciiT gaTva-
liswinebuli wesrigis sawinaaRmdego wesebi.

moqalaqeebis mier sakonstitucio sasamarTlosad-
mi mimarTvis mizani aris mxolod darRveuli uflebis 
dacva, aRdgena an uflebis savaraudo darRvevis Tavidan 
acileba. amaze miuTiTebs Tavad am kompetenciis Sinaar-
sic _ individebi mxolod maSin mimarTaven sakonstitu-
cio sasamarTlos, Tu maT miaCniaT, rom darRveulia an 
SesaZlebelia uSualod dairRves saqarTvelos konsti-
tuciis meore TaviT aRiarebuli maTi uflebebi da Ta-
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visuflebebi. isini mxolod konkretuli konstituciuri 
kontrolis farglebSi davoben. kanonis Tanaxmad, maT ara 
aqvT ufleba, abstraqtulad, maTi uflebebis darRvevis 
(an gardauvali darRvevis Tavidan acilebis) demonstri-
rebis gareSe, mxolod imis gamo, rom arsebobs Tundac 
safuZvliani eWvi ama Tu im normatiuli aqtis konsti-
tuciasTan winaaRmdegobisa, mimarTon sakonstitucio 
sasamarTlos. zustad konkretuli konstituciuri kon-
trolis SesaZlebloba miuTiTebs am kompetenciis miznis 
Taviseburebaze _ mxolod darRveuli uflebis aRdgenis 
an savaraudo darRvevis Tavidan acilebis miRwevaze. da-
saxelebuli kompetenciis Tavisebureba da saerTod misi 
SemoRebis motivacia safuZvelSive gamoricxavs pirebis 
qveynis normaSemoqmedebiT procesSi CarTvis an masze ga-
vlenis moxdenis mizans. Sesabamisad, es arc saqarTvelos 
moqalqeebisTvis aris da arc sxva pirebisTvis (ucxoele-
bisa da apatridebisTvis) SeiZleba iyos sasamarTlosadmi 
mimarTvis mizani. 

sakonstitucio sasamarTlos, kanonmdeblisgan gansxva
vebiT, gadawyvetilebis miRebisas ara aqvs mosarCelis 
nebis Sesabamisad arCevanis gakeTebis SesaZlebloba. sa-
konstitucio sasamarTlo ukve gakeTebul arCevans da 
dadgenil wesebs icavs: rodesac xelisufleba konsti-
tuciuri Rirebulebebis ignorirebiT an darRveviT mo-
qmedebs, mis moqmedebas arakonstituciurad cnobs, anu 
im samarTlebrivi wesrigisTvis miuReblad acxadebs, sa-
dac konstitucia uzenaes kanons warmoadgens. amdenad, 
sakonstitucio sasamarTlos saqmianoba principulad 
gansxvavdeba kanonmdeblis saqmianobisgan, romlis arCev
nebSic ucxoelebi zustad imis gamo ver iReben monawi-
leobas, rom maTi nebiT politikuri gadawyvetilebebis 
miRebis procesSi moqalaqeebis neba ar gadaifaros, ar 
Seicvalos.

sakonstitucio sasamarTlosadmi mimarTvisas adamia-
nebs ara aqvT SesaZlebloba, sakuTari uflebebis Sinaar-



79

interesTa dabalanseba demokratiul sazogadoebaSi

sis maTi monawileobiT SecvlasTan dakavSirebiT. aseTi 
mizani maT arc SeiZleba hqondeT, radgan adamianis Ziri-
Tadi uflebebi, maTi Sinaarsi da farglebi aRiarebulia 
konstituciiT. moqalaqeebi konkretuli uflebis Sina-
arsisgan gansxvavebuli Sinaarsis dadgenaze uflebamosi-
li ar arian da, Sesabamisad, amisTvis verc sakonstitu-
cio sasamarTlos mimarTaven. mosarCeleTa erTaderTi 
mizani aris saqarTvelos konstituciiT aRiarebuli maTi 
uflebebis dacva zustad normaSemoqmedis mier am ufle-
bebis farglebis Secvlis mcdelobisas, uflebaSi araTa-
nazomieri Carevisas.

Tu konstitucia moqalaqeebis im nebas gamoxatavs, rom 
individebs hqondeT uflebebis dacvis saSualeba, es mi-
zani ver miiRweva moqalaqeebsa da ucxoelebs Soris di-
ferencirebuli midgomiT, ramdenadac isini erTnairad 
arian konstituciiT aRiarebuli adamianis fundamenturi 
uflebebis subieqtebi. amasTan, sakonstitucio sasamarT-
los gadawyvetileba ver Seicvleba imis mixedviT, moqa-
laqe mimarTavs mas, Tu ucxoeli adamianis erTsa da imave 
konstituciur uflebasa da davis saganTan mimarTebiT, 
radgan gadawyvetilebaSi sasamarTlo verc moqalaqisa da 
verc ucxoelis yvela moTxovnas ver gaiTvaliswinebs, mas 
mxolod imis dadgena SeuZlia, rasac konstitucia moi-
Txovs. 

maSasadame, usafuZvloa imis mtkiceba, rom sakonsti-
tucio sasamarTlosadmi mimarTvis gziT ucxoelebi da 
apatridebi qveynis suverenuli sakiTxebis gadawyveta-
Si aRmoCndebian CarTuli. am TvalsazrisiT daculobas 
uzrunvelyofs is, rom: a)kompetenciis miznidan gamom-
dinare, maT mxolod konstituciiT maTTvis miniWebu-
li uflebebis dasacavad SeuZliaT sasamarTlosadmi mi-
marTva _ aseTia am kompetenciis mizani zogadad da ara 
mxolod saqarTvelos realobaSi; b)nebismieri subieqtis 
mier nebismieri mizniT Semotanil sarCelze gadawyveti-
lebas iRebs saqarTvelos sakonstitucio sasamarTlo, 
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romelic valdebulia, sakiTxi gadawyvitos mxolod sa-
qarTvelos konstituciis Sesabamisad. 

yovelive zemoaRniSnulidan gamomdinare, sadavo nor-
mis SemoRebis mopasuxis mier dasaxelebuli mizani ver 
CaiTvleba legitimur miznad“.51

maSasadame, miuxedavad imisa, rom qveynis suvereni-
tetis dacva namdvilad aris, zogadad, konstituciiT 
gaTvaliswinebuli legitimuri mizani, romlis dacvis 
konstituciuri valdebulebac saxelmwifos aqvs, am Sem
TxvevaSi is ver CaiTvleboda legitimur miznad samarT-
liani sasamarTlos uflebis SezRudvisTvis, radgan am 
uflebis ganxorcielebasa da qveynis suverenitetis sava-
raudo darRvevas Soris obieqturad ar arsebobda ra-
cionaluri, gonivruli kavSiri. 

swored uflebis SezRudvisTvis legitimuri miznis 
ararseboba gaxda erT-erTi mTavari sayrdeni saqarTve-
los konstituciis 42-e muxlis pirveli punqtis meS-
veobiT 89-e muxlis pirveli punqtis Sinaarsis gaazre-
bisTvis (mopasuxe swored 89-e muxlis pirvel punqts, 
rogorc specialur normas, iyenebda ucxoelebisaTvis 
sakonstitucio sasamarTlosadmi mimarTvis uflebis Ca-
morTmevis gasamarTleblad).

kerZod, am sakiTxTan dakavSirebiT, gadawyvetilebaSi 
vkiTxulobT: „sakonstitucio sasamarTlos miaCnia, rom 
89-e muxli, Tavisi daniSnulebidan da miznidan gamomdi-
nare, ver daaviwroebs samarTliani sasamarTlos ufle-
bis Sinaarss da ver gamodgeba sadavo normis konstitu-
ciurobis mtkicebisTvis Semdeg garemoebaTa gamo: 

a)vinaidan saxelmwifo SezRudulia adamianis ZiriTadi 
uflebebiTa da TavisuflebebiT, xelisuflebis ufleba-
mosileba, saboloo jamSi, emsaxureba am uflebebis kons-
tituciiT dadgenil farglebSi srulad da adekvaturad 

51	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyve-
tileba #1/466 saqmeze saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg, II, 18.
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ganxorcielebas, es aris xelisuflebis, misi samive Stos 
umTavresi mizani, adamianis uflebebis arsidan gamomdi-
nare xelisuflebis konstituciuri valdebuleba. Sesa-
bamisad, xelisuflebis romelime organos kompetencia 
ver daaviwroebs, Secvlis, Seamcirebs ama Tu im uflebis 
Sinaarss, radgan xelisuflebis organoTa kompetenciebis 
konstituciiT gaweris mizani zustad adamianis konsti-
tuciuri uflebebis srulad dacva da uzrunvelyofaa. 
amitom miznis miRwevis saSualeba ver iqneba Tavad miznis 
miRwevis sawinaaRmdego, misi gamomricxavi. 

zemoaRniSnulis gaTvaliswinebiT, 42-e muxliT srul-
yofilad da efeqturad sargebloba warmoadgens kons-
tituciiT sasamarTlo xelisuflebis uflebamosilebis, 
maT Soris adamianis ZiriTadi uflebebis dasacavad sa-
konstitucio sasamarTlosadmi mimarTvis kompetenciis 
dadgenis rogorc safuZvels, ise mizans.

am TvalsazrisiT, konstituciis 42-e muxli moiTxovs, 
rom saxelmwifom uzrunvelyos sasamarTlo xelisufle-
bis kompetenciis imgvarad gansazRvra, romelic pasuxobs 
sasamarTlos gziT konstituciuri uflebebis adekvatur 
dacvas. sasamarTlosadmi xelmisawvdomobis ufleba da 
am gziT uflebis dacvis efeqturi samarTlebrivi saSua-
lebis moTxovna Tanmxvedri unda iyos sasamarTlos kom-
petenciisa, adekvaturad moaxdinos uflebis darRvevaze 
reagireba. winaaRmdeg SemTxvevaSi, Tavad uflebiT sarge-
bloba dadgeba safrTxis qveS. 

`ufleba~ ver iqneba piris legitimuri interesebis dac-
vis realuri garantia. is iqneba mxolod Teoriuli da fi-
qciuri, Tu mas ar axlavs sasamarTlo wesiT misi dacvis 
SesaZlebloba~ (saqarTvelos sakonstitucio sasamarT-
los 2009 wlis 10 noembris #1/3/421, 422 gadawyvetile-
ba saqmeze saqarTvelos moqalaqeebi _ giorgi yifiani da 
avTandil ungiaZe saqarTvelos parlamentis winaaRmdeg). 
bunebrivia, am TvalsazrisiT, fundamenturi konstitu-
ciuri uflebebic, maTi sasamarTloSi dacvis adekvaturi 
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SesaZleblobis gareSe, iqneba formaluri, iluzoruli. 
amitom sasamarTlo xelisuflebis (maT Soris sakonsti-
tucio sasamarTlos) uflebamosileba unda warmoadgen-
des 42-e muxlis realizaciis efeqtur SesaZleblobas da, 
imavdroulad, sasamarTlosadmi xelmisawvdomobis ufle-
biT srulyofilad sargeblobis konstituciur garantias.

b) zogadad, uflebis arseboba-ararsebobis sakiTxi, bu-
nebrivia, ZiriTadi uflebis damdgeni normis safuZvelze 
unda gadawydes. vinaidan mocemul saqmeSi sadavoa sakiT
xi, aqvT Tu ara ucxoelebsa da moqalaqeobis armqone pi-
rebs sakonstitucio sasamarTlosadmi mimarTvis ufleba, 
am SemTxvevaSic uflebis arseboba-ararsebobis sakiTxis 
garkvevisTvis gadamwyvetia: 1) 42-e muxlis pirveli pun-
qti. is aris adamianis ZiriTadi uflebis damdgeni norma, 
romelic gansazRvravs sasamarTlosadmi xelmisawvdomo-
bis uflebis Sinaarssa da farglebs. es norma, rogorc 
damoukideblad aRebuli, ise saqarTvelos konstituciis 
ZiriTad principebTan, me-7 muxlTan da konstituciiT 
aRiarebul sxva ZiriTad uflebebTan erToblivi wakiTxvis 
Sedegad calsaxad da araorazrovnad sasamarTlosadmi 
xelmisawvdomobis uflebis subieqtebad miiCnevs yvela 
adamians da, imavdroulad, gulisxmobs yvela adamianis 
uflebebis rogorc saerTo iurisdiqciis, ise sakonsti-
tucio sasamarTloSi dacvis SesaZleblobas; 2) adamianis 
uflebebis mareglamentirebeli normebi, romlebic Tavad 
gansazRvraven sakuTar subieqtebs (konkretuli uflebis 
subieqtebs), rac imavdroulad iZleva pasuxs imaze, ro-
meli uflebis dasacavad romeli subieqti iqneba ufle-
bamosili, mimarTos sakonstitucio sasamarTlos. 

Tuki konstitucia uflebiT sargeblobisTvis raime niS-
niT diferenciaciis SemoRebas miiCnevda saWirod, amas Ta-
vad uflebebis mareglamentirebel normaSi (normebSi) gaake-
Tebda, radgan zustad es ukanaskneli emsaxureba uflebis 
Sinaarsisa da farglebis dadgenas. saqarTvelos konsti-
tuciis 89-e muxli ki ar aris uflebis damdgeni norma. sa-
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konstitucio sasamarTlos kompetenciis ganmsazRvreli da 
samarTalwarmoebis mareglamentirebeli normebis mizani, 
rogorc ukve aRvniSneT, 42-e muxliT aRiarebuli ufle-
bis realizaciisa da konstituciiT aRiarebuli adamianis 
fundamenturi uflebebis srulyofili, adekvaturi dac-
visTvis aucilebeli berketis Seqmnaa. Sesabamisad, am nor-
mebis daniSnuleba ar aris da verc iqneba adamianis funda-
menturi uflebebis, maT Soris sasamarTlosadmi mimarTvis 
uflebis, darRveva. konstituciis erTsa da imave normaSi 
ver iqneba konkretuli miznis miRwevis gza da amave miznis 
miRwevis gamomricxavi safuZvlebi. 

zemoaRniSnulidan gamomdinare, saqarTvelos konsti-
tuciis 89-e muxli adamianis konstituciuri uflebebis 
dasacavad, sasamarTlosadmi mimarTvis uflebis mqo-
ne pirTa wris gansazRvrisTvis ver SezRudavs konsti-
tuciis 42-e muxls~.52 

2) sakonstitucio sasamarTlom saqarTvelos saxalxo 
damcvelis kidev erTi sarCeli daakmayofila swored im 
motiviT, rom sadavo normiT adamianis uflebaSi (ufle-
bebSi) Careva ar efuZneboda konstituciiT gaTvaliswi-
nebul legitimur interesebs, miznebs. kerZod: saqarTve-
los saxalxo damcvelma sakonstitucio sasamarTloSi 
gaasaCivra `socialuri daxmarebis Sesaxeb~ saqarTvelos 
kanonis 22-e muxlis me-2 punqti, romlis Tanaxmad, `socia-
lur-ekonomikuri mdgomareobis Sefasebis meTodologia, 
agreTve saqarTvelos mTavrobis mier dadgenili done da 
fuladi socialuri daxmarebis odenoba ar saCivrdeba.~ 
mosarCelis azriT, aseTi akrZalva arRvevda saqarTvelos 

sakonstitucio sasamarTlos 42-e muxlis pirveli pun-
qtiT garantirebul samarTliani sasamarTlos uflebas. 

mopasuxis azriT, sadavo norma warmoadgenda samarT-
liani sasamarTlos uflebis ara akrZalvas, aramed 

52	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyve-
tileba #1/466 saqmeze saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg, II, 22.
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SezRudvas, radgan is ar ukrZalavda dainteresebul 
pirebs uflebis dasacavad sakonstitucio sasamarTlo-
sadmi mimarTvas. amasTan, es SezRudva proporciulad 
da konstituciurad miaCnda (mopasuxes), vinaidan, misi 
azriT, sakonstitucio sasamarTloSi SeiZleba sadavo 
normiT darRveuli uflebebis srulad da efeqturad 
dacva. mopasuxe Tvlida, rom saqarTvelos konstituciis 
42-e muxlis pirveli punqti ar icavs piris arCevanis ab-
solutur Tavisuflebas imasTan dakavSirebiT, romel 
sasamarTlos mimarTos Tavisi potenciurad darRveuli 
uflebis dasacavad. saxelmwifos ar ekisreba konstitu-
ciuri valdebuleba, pirs aarCevinos misTvis sasurveli 
sasamarTlo konkretuli davis sawarmoeblad. mTavaria, 
saxelmwifom Seqmnas uflebis dacvis efeqturad reali-
zaciis SesaZlebloba Tundac erT sasamarTloSi, da es 
sakmarisi iqneba konstituciis 42-e muxlis pirveli pun-
qtis moTxovnebis dasakmayofileblad.

mopasuxem sadavo normis SemoRebis legitimur mizne-
bad daasaxela Semdegi garemoebebi: misi azriT, sadavo 
norma uzrunvelyofda: a) sakonstitucio sasamarTlosa 
da saerTo sasamarTloebis kompetenciebis aRrevis Ta-
vidan acilebas; mopasuxis warmomadgenelTa mosazrebiT, 
vinaidan `socialuri daxmarebis Sesaxeb~ saqarTvelos ka-
noni srul diskrecias aniWebs mTavrobas sadavo normiT 
gaTvaliswinebuli sakiTxebis mowesrigebisTvis, saerTo 
sasamarTloSi socialur-ekonomikuri mdgomareobis Sefa-
sebis meTodologiis, mTavrobis mier dadgenili donisa 
da fuladi socialuri daxmarebis odenobis kanonierebis 
Semowmeba SesaZlebeli iqneboda mxolod konstituciasTan 
mimarTebiT, rac sakonstitucio sasamarTlos kompeten-
ciaa. amasTan, mopasuxe gamoricxavda saerTo sasamarT-
loSi sadavo sakiTxebis saerTaSoriso xelSekrulebebTan 
Sesabamisobis dadgenas, radgan saerTaSoriso xelSekru-
lebebi, misi mtkicebiT, ar aris saqarTvelos kanonmde-
blobis nawili. saqarTvelos administraciuli sapoceso 
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kodeqsis (me-2 muxlis pirveli nawilis `a~ qvepunqtis) 
mixedviT ki, sasamarTloSi administraciuli davis saga-
ni SeiZleba iyos administraciul-samarTlebrivi aqtis 
Sesabamisoba saqarTvelos kanonmdeblobasTan. yovelive 
es, mopasuxis azriT, gamoricxavda dasaxelebuli aqtebis 
saerTo sasamarTloSi gasaCivrebis SesaZleblobas; b) mo-
sarCelisaTvis iaf marTlmsajulebas; g) uflebebis efeq-
tur dacvas, risi SesaZleblobac, Sedegis TvalsazrisiT, 
sakonstitucio sasamarTloSi saerTo sasamarTloebTan 
SedarebiT, gacilebiT metia. 

sakonstitucio sasamarTlom ar miiCnia mopasuxis mier 
dasaxelebuli safuZvlebi uflebis SezRudvis legiti-
mur da konstituciis Sesabamis miznebad Semdegi gare-
moebebis gamo: 

„a)	 marTalia, kanonmdebeli mTavrobas farTo diskre-
cias aniWebs sadavo normiT gaTvaliswinebuli sakiTxebis 
mowesrigebisTvis, magram es ar iZleva imis mtkicebis 
safuZvels, rom, zogadad, xelisuflebis mier diskre-
ciuli uflebamosilebis ganxorcieleba saerTod ar 
eqvemdebareba sasamarTlo kontrols. uflebamosilebis 
delegireba arcerT SemTxvevaSi ar niSnavs delegirebu-
li uflebamosilebis ganxorcielebis sasamarTlo kon-
trolidan gayvanas, piriqiT, marTalia, Sinaarsobrivi 
standartis, konkretuli kriteriumebis gareSe ufleba-
mosilebis delegireba sasamarTlo kontrolis ganxor-
cielebas arTulebs, magram sasamarTlos funqcias verc 
amowuravs da verc gamoricxavs.

b) saerTo sasamarTlo amowmebs kanonqvemdebare norma-
tiuli aqtebis Sesabamisobas ara mxolod konkretul ka-
nonTan, aramed zogadad kanonmdeblobasTan mimarTebiT, 
Sesabamisad, meTodologiis, donisa Tu socialuri dax-
marebis odenobis Semowmebisas saqarTvelos kanonmdeb
lobasTan, sasamarTlo mxolod `socialuri daxmarebis 
Sesaxeb~ kanoniT ar iqneba SezRuduli. mopasuxis mier 
ar yofila warmodgenili mtkicebulebebi, rac gamori-
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cxavda aRniSnuli kanonqvemdebare normatiuli aqtebis 
danarCen kanonmdeblobasTan Semowmebis SesaZleblobas. 
dausabuTebeli iqneba imis mtkiceba, rom saqarTvelos 
kanonmdeblobaSi arc erTi sakanonmdeblo aqti ar iZle-
va aranair safuZvels, kriteriums am uflebamosilebis 
ganxorcielebis kanonierebis Sesamowmeblad. amasTan, aR-
niSnuli garemoebis Semowmebisa da dadgenis legitimacia 
mxolod saerTo sasamarTlos aqvs. Sesabamisad, sakons-
titucio sasamarTlo ver gamoricxavs sadavo normiT 
gaTvaliswinebuli sakiTxebis romelime kanonTan Semow-
mebis SesaZleblobas.

g) niSandoblivia, rom administraciuli samarTalwar-
moebis farglebSi SesaZlebelia sadavo dadgenilebebis 
Sefaseba saerTaSoriso xelSekrulebebTan mimarTebi-
Tac...

maSasadame, vinaidan sakonstitucio sasamarTlo, erTi 
mxriv, ver gamoricxavs meTodologiis, donisa da odeno-
bis kanonTan Sesabamisobis garkvevis SesaZleblobas da, 
imavdroulad, arsebobs maTi saerTaSoriso aqtebTan 
Sefasebis samarTlebrivi safuZveli, usagno xdeba mo-
pasuxis argumenti imis Taobaze, rom am komponentebis 
saerTo sasamarTloSi gasaCivrebis SemTxvevaSi, saerTo 
sasamarTlos mouwevda maTi mxolod konstituciasTan 
Sesabamisobis dadgena, rac sakonstitucio sasamarTlos 
kompetenciaSi Carevas gamoiwvevda.

vinaidan ar arsebobs samarTlebrivi safuZveli saerTo 
sasamarTloebsa da sakonstitucio sasamarTlos Soris kom-
petenciaTa dublirebis an erTmaneTis kompetenciaSi Care-
visa, am sakiTxis sadavo normis SemoRebis erT-erT miznad 
dasaxelebac safuZvels moklebulia. konkretuli legiti-
muri sajaro miznis gareSe ki uflebaSi Careva, misi Semdgo-
mi Sefasebis gareSe, TavisTavad araproporciulia“.53

53	 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos ga-
dawyvetileba #1/2/434 saqmeze saqarTvelos saxalxo damcveli saqarTve-
los parlamentis winaaRmdeg, II, 11. 
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mopasuxis mier dasaxelebul meore mizanTan dakavSire-
biT, sasamarTlom aRniSna: „mopasuxis mier dasaxelebuli 
garemoeba, rom saerTo sasamarTloSi sakonstitucio sa-
samarTlosTan SedarebiT maRali baJia gadasaxdeli, rac 
gulisxmobs mosarCelisTvis ufro Zvir marTlmsajule-
bas, ar iZleva imis safuZvels, rom maRali baJis gadax-
disgan gaTavisufleba miviCnioT sasamarTlsadmi mimarT-
vis akrZalvis legitimur miznad.

Zviri marTlmsajulebis Tavidan acilebis mizani 
saerTod kargavs aqtualobas, mniSvnelobas, Tu Tavad 
marTlmsajulebaze moxdeba uaris Tqma. iafi marTl
msajulebis miRweva, udavod, legitimuri mizania Ta-
vad marTlmsajulebis xelmisawvdomobis uflebiT 
efeqturad sargeblobis uzrunvelyofisTvis. magram 
sasamarTlosadmi mimarTvis uflebaze uaris Tqmis 
SemTxvevaSi amave uflebiT efeqturad sargeblobis 
miRwevis nebismier mizanze saubari usagno da alo-
gikuri xdeba“.54 

sakonstitucio sasamarTlom aseve aRniSna, rom 
„usafuZvloa sakonstitucio sasamarTloSi uflebis 
dacvis meti efeqturobis motiviT saerTo sasamarTlo-
Si gasaCivrebis akrZalvis gamarTleba. es garemoeba aseve 
ver CaiTvleba legitimur miznad, radgan sakonstitucio 
da saerTo sasamarTloebi uflebis dacvis gansxvavebul 
samarTlebriv SesaZleblobebs iZlevian da erTimeoris 
alternativad ver CaiTvlebian. 

... sakonstitucio sasamarTlosa da saerTo sasamarT-
loebs aqvT gansxvavebuli kompetencia, isini pirebs sTa-
vazoben uflebis gansxvavebuli dacvis saSualebebs da 
Tvisebrivad gansxvavebul samarTlebriv Sedegs.

zemoaRniSnulidan gamomdinare, erT-erT maTganSi 
gasaCivreba ver CaiTvleba meoreSi gasaCivrebis alter-

54	 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos ga-
dawyvetileba #1/2/434 saqmeze saqarTvelos saxalxo damcveli sa-
qarTvelos parlamentis winaaRmdeg, II, 12. 
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nativad, srulad ver Caanacvlebs mas, ver uzrunvel-
yofs pirs uflebis dacvis amomwuravi saSualebebiT. 

aqedan gamomdinare, sadavo normiT Tundac mxolod 
saerTo sasamarTloSi gasaCivrebis akrZalva sasamarT-
losadmi mimarTvis uflebaSi Carevaa. amasTan, vinaidan 
warmodgenili analizi cxadyofs, rom saerTo sasamarT-
loSi gasaCivrebis akrZalvis zemoaRniSnuli miznebi ver 
CaiTvleba uflebaSi Carevis legitimur miznebad, bune-
brivia, am motiviT uflebaSi Carevac ver iqneba konsti-
tuciis Sesabamisi.“55

amave saqmesTan dakavSirebiT yuradRebas gavamaxvilebT 
mopasuxis mier dasaxelebul uflebis SezRudvis kidev 
erT legitimur mizanze, kerZod, misi azriT, socialu-
ri uflebebis sasamarTloSi dacvam SesaZloa daarRvios 
xelisuflebis danawilebis principi. amitom am principis 
dacva aris is legitimuri mizani, romlis miRwevisTvisac 
kanonmdebelma SezRuda socialuri uflebebis sasamarT-
los meSveobiT dacvis SesaZlebloba.

sakonstitucio sasamarTlom gadawyvetilebaSi am saki-
Txze yuradReba ar gaamaxvila, vinaidan man sadavo normis 
farglebSi imsjela zogadad uflebebis da ara uSualod 
socialuri uflebebis sasamarTloSi dacvis SesaZleb-
lobis SezRudvis konstituciurobaze. Tumca am sakiTxs 
yuradReba daeTmo amave saqmeze daweril gansxvavebul 
azrSi, sadac uaryofilia am miznis arseboba da, Sesa-
bamisad, am motiviT samarTliani sasamarTlos uflebis 
SezRudva arakonstituciurad aris miCneuli. kerZod: 

„xelisuflebis danawilebis principis srulad rea-
lizaciaSi zustad sasamarTlo xelisuflebas ekuTvnis 
mniSvnelovani roli _ is, erTi mxriv, aris saSualeba ada-
mianebisTvis, Tavi daicvan xelisuflebis TviTnebobisgan, 
meore mxriv, Tavad xelisuflebis StoebisaTvis damate-

55	 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos ga-
dawyvetileba #1/2/434 saqmeze saqarTvelos saxalxo damcveli sa-
qarTvelos parlamentis winaaRmdeg, II, 13. 
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biTi SesaZleblobaa, uzrunvelyon erTimeoris moqmede-
ba sakuTari kompetenciis farglebSi konstituciisa da 
kanonis sruli dacviT. Tumca, bunebrivia, amis miRweva 
SeuZlebeli iqneba sasamarTlos mier sakuTari ufleba-
mosilebis srulad gamouyeneblobis, iseve rogorc misi 
gadametebis, SemTxvevaSi. amitom mkveTrad unda ganisa-
zRvros, sad gadis sasamarTlos uflebamosilebebisa da 
valdebulebebis zRvari xelisuflebis danawilebis prin-
cipidan gamomdinare.	

bunebrivia, socialuri uflebebis Taviseburebebis 
gamo, xelisuflebis danawilebis principis daurRvevlo-
bis mijnaze gavla sasamarTlosgan moiTxovs met sifrT
xiles da zomierebas. magram is, rom yovel konkretul 
SemTxvevaSi saqmis ganmxilvelma sasamarTlom SesaZloa 
ver imoqmedos xelisuflebis danawilebis principis Car-
CoebSi, ar gamodgeba argumentad am sferoSi sasamarTlo 
kontrolis gauqmebisTvis. yovel konkretul SemTxvevaSi 
sasamarTlos Sesafasebelia, rogor unda imoqmedos am 
principis farglebSi, xolo mis mier am TvalsazrisiT 
araswori gadawyvetilebis miReba Cveulebrivi kanonie-
rebis problemaa. 

xelisuflebis danawilebis principi, erTi mxriv, moi-
Txovs, xelisuflebis StoTa erTmaneTisgan damoukideb
lobas, maTi kompetenciebis mkveTr gamijvnas. am mo-
Txovnis farglebSi, bunebrivia, arc sasamarTlos aqvs 
ufleba, Caanacvlos sakanonmdeblo an aRmasrulebeli 
xelisufleba, gadawyvitos maT kompetencias gankuTvni-
li sakiTxebi, gamovlenili ukanonobis SemTxvevaSi sa-
kuTari mosazrebebiT Caanacvlos politikuri xelisu-
flebis gadawyvetilebebi. sasamarTlos ara aqvs ufleba, 
Tavs moaxvios saxelmwifos Tavisi mosazrebebi imasTan 
dakavSirebiT, Tu rogori unda iyos ekonomikuri Tu so-
cialuri politika. 

sasamarTlos valdebulebaa politikuri xelisufle-
bis gadawyvetilebebis konstituciurobisa da kanonie-
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rebis Semowmeba, rac principulad gansxvavdeba Tavad 
sadavo sakiTxis sasamarTlos mier mowesrigebisgan. sa-
samarTlo amowmebs da adgens konstituciisa da kanonis 
darRvevis faqts, ris safuZvelzec Sesabamis kompeten-
tur organos aqvs sakiTxis kanonis (konstituciis) Sesaba-
misad gadawyvetis valdebuleba. maSasadame, sasamarTlo 
Semoifargleba samarTlis, da ara politikis, sakiTxis 
gadawyvetiT, rac TavisTavad xelisuflebis danawilebis 
principidan gamomdinareobs. 

imavdroulad, xelisuflebis danawilebis principi 
moiTxovs xelisuflebis StoTa urTierTkontrolsa da 
gawonasworebas. rodesac konkretuli gadawyvetile-
bis miReba, misi Sesruleba da am procesebze kontro-
li mxolod politikuri xelisuflebis prerogativaa, 
xelisuflebis danawilebis principis moTxovnebi ver 
miiRweva. aseT viTarebaSi ar arsebobs adamianebis xe-
lisuflebis TviTnebobis, Zalauflebis borotad gamo-
yenebis, valdebulebis Sesrulebisagan Tavis aridebis 
an, Tundac, Secdomisagan dacvis samarTlebrivi ber-
keti. yovelive es ki arRvevs samarTlebrivi usafr-
Txoebis princips. socialuri uflebebis sasamarTlo 
kontrolidan mTlianad gayvaniT politikur xelisuf
lebas miecema absoluturi Tavisufleba am sferoSi 
konkretuli gadawyvetilebebis rogorc miReba-armi-
Rebis, ise maT saTanadod Sesruleba-Seusruleblobas-
Tan dakavSirebiT. Tuki politikuri xelisufleba Ta-
vad iqneba imis erTaderTi Semfasebeli, gamoiCinos Tu 
ara Zalisxmeva adamianebis sasicocxlo problemebis 
gadasawyvetad, saeWvo gaxdeba mis mier rogorc saval-
debulo gadawyvetilebebis miReba, ise maTi Sesrule-
bis kanoniereba~.56 

56	 mosamarTleebis: qeTevan eremaZisa da besarion zoiZis gansxvavebuli 
azri saqarTvelos sakonstitucio sasamarTlos pirveli kolegiis 
2009 wlis 27 agvistos #1/2/434 gadawyvetilebis motivaciis nawilTan 
dakavSirebiT.
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3)	 saqarTvelos sakonstitucio sasamarTlos konsti-
tuciuri sarCeliT mimarTa saqarTvelos moqalaqem, salo-
me wereTeli-stivensma, romelic moiTxovda `samoqalaqo 
aqtebis registraciis Sesaxeb~ saqarTvelos kanonis  (2005 
wlis 28 dekembris redaqcia) 44-e muxlis me-5 punqtis si-
tyvebis: `...da saagentos TanxmobiT~ arakonstituciurad 
cnobas, radgan am normis Sesabamisad, ucxo qveynis moqa-
laqesTan an moqalaqeobis armqone pirTan qorwinebis re-
gistraciisaTvis saWiro iyo samoqalaqo reestris saagen-
tos Tanxmoba. amgvari Tanxmobis wardgena ar evaleboda 
daqorwinebis msurvel pirebs, Tu orive maTgani saqarTve-
los moqalaqe iyo.

mosarCele Tvlida, rom sadavo normiT irRveoda 
misi ufleba qorwinebis Tavisuflebaze. saqarTvelos 
konstituciis 36-e muxlis pirveli punqtis Sesabamisad, 
`qorwineba emyareba meuRleTa uflebriv Tanasworobasa 
da nebayoflobas~. mosarCelis azriT, qorwinebis Tavi-
sufleba aris saqarTvelos konstituciis me-14 muxliT 
aRiarebuli adamianis dabadebiTi Tavisuflebis erT-
erTi aspeqti. adamianis Tavisufleba gulisxmobs dis-
krecias, icxovros da gaakeTos arCevani sakuTari nebis 
Sesabamisad. misi Tavisufleba mxolod sxvebis Tavisuf
lebiT aris SezRuduli saqarTvelos konstituciis 44-e 
muxlis me-2 punqtis Sesabamisad. mosarCeles adamianis 
bunebiTi Tavisuflebis SezRudvad miaCnda is, rom misi 
Tavisuflebis realizacia administraciuli organos ne-
barTvaze iyo damokidebuli. misi mtkicebiT, es SezRudva 
mxolod im SemTxvevaSi iqneboda gamarTlebuli, Tu igi 
moemsaxureboda legitimur mizans da aucilebeli iqne-
boda demokratiul sazogadoebaSi. amasTan, is aRniSnav-
da, rom Tanxmobis arsebobis mizani ver iqneba saqarTve-
los moqalaqis dacva da imis Semowmeba, xom ar arsebobs 
qorwinebis damabrkolebeli garemoeba. amis Sesaxeb sa-
buTi samoqalaqo aqtebis registraciis organos wared-
gineba qorwinebis registraciis Sesaxeb gancxadebasTan 
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erTad. nebarTvis arsebobas ar amarTlebs, aseve, saxel-
mwifo uSiSroebisa Tu usafrTxoebis strategiuli in-
teresi. radgan samoqalaqo reestris saagento, Tavisi 
uflebamosilebebidan gamomdinare, am kuTxiT raime moq-
medebebs ver ganaxorcielebs. 

mosarCelem samoqalaqo reestris saagentos mier 
qorwinebaze nebarTvis gacemis proceduris mimoxilvisas 
aRniSna, rom nebarTvis gasacemad saWiro monacemebisa da 
dokumentebis wardgena, faqtobrivad, ganmeorebiT xde-
boda da es RonisZieba formalur xasiaTs atarebda.

mopasuxem, erTi mxriv, miuTiTa, rom sadavo normas ara 
aqvs mimarTeba saqarTvelos konstituciis 36-e muxlTan, 
radgan saqarTvelos am muxlis pirvel punqts, sityvasi-
tyviTi mniSvnelobidan gamomdinare, aqvs mxolod amkrZa-
lavi, negatiuri xasiaTi _ es norma gulisxmobs ara imas, 
rom pirebs aqvT qorwinebis Tavisufleba, aramed imas, 
rom qorwineba ar unda ganxorcieldes raime zewoliT an 
sxva msgavsi zegavleniT. 

Tumca mopasuxem imavdroulad ganmarta sadavo nor-
mis SemoRebis legitimuri mizani. kerZod, misi azriT, 
ucxoelebTan qorwinebis gansxvavebuli samarTlebrivi 
reJimis dadgena ganapiroba iman, rom maTTan qorwinebis 
registracias aqvs gansxvavebuli samarTlebrivi dat-
virTva da momavalSi warmoSobs gansakuTrebul samarT-
lebriv urTierTobebs, saqarTvelos moqalaqeebs Soris 
qorwinebisagan gansxvavebiT. es ukavSirdeba qorwinebis 
Semdeg maTi da maTi Svilebis/Svilad ayvanilebis moqa-
laqeobis sakiTxsa Tu sxva ufleba-movaleobebis war-
moSobas. ucxo saxelmwifos moqalaqes saqarTvelos 
moqalaqeze qorwinebis Semdeg, moqalaqeobis miRebis Se-
mTxvevaSi, warmoeSoba damatebiTi ufleba-movaleobebi. 
aqedan gamomdinare, ucxo saxelmwifos moqalaqesTan 
saqarTvelos moqalaqis qorwinebisas, samarTlebrivi 
TvalsazrisiT, sakmarisi ar aris qorwinebis registra-
cia mxolod saagentos teritoriuli samsaxuris monawi-
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leobiT da saqmeSi erTveba uSualod samoqalaqo rees-
tris saagento. 

sakonstitucio sasamarTlom daakmayofila sarCeli da 
sadavo norma arakonstituciurad cno im motiviT, rom 
ar arsebobda legitimuri mizani uflebaSi aseTi Carevis 
gamarTlebisaTvis. kerZod, sasamarTlom aRniSna:

`8. ... qorwinebis instituti samarTlebriv regulire-
bas eqvemdebareba. es, TavisTavad, niSnavs kanonmdeblis 
mier garkveuli pirobebis dawesebas daqorwinebis msur-
velTaTvis. sakonstitucio sasamarTlos azriT, qorwine-
basTan dakavSirebiT dadgenili pirobebi unda emsaxure-
bodes am umniSvnelovanesi sazogadoebrivi institutis 
arsis, misi fundamenturi principebis dacvas, wonad da 
SezRudvis araorazrovnad gamamarTlebel legitimur 
miznebs. 

9. iqedan gamomdinare, rom sadavo normiT dadgenil 
moTxovnas daqorwinebis msurvelTaTvis aucilebeli xa-
siaTi hqonda da misi Seusrulebloba, faqtiurad, iwvev
da daqorwinebasTan dakavSirebiT miRebuli gadawyveti-
lebis realizaciis SeuZleblobas, is mizani, rasac es 
moTxovna emsaxureboda unda iyos Zalian mniSvnelovani, 
mkafio da misaRwevad aucilebeli. aqedan gamomdinare, 
saWiroa sakmaod mkacri midgoma sadavo normis mizanze 
da mis legitimurobaze msjelobisas. 

10. saqarTvelos konstituciis 47-e muxlis pirveli 
punqti TavisTavad ar warmoadgens sadavo normis miRe-
bis gamamarTlebel garemoebas. am punqtidan gamomdina-
re, konstituciiTa da kanoniT SeiZleba gaTvaliswine-
bul iqnes garkveuli gamonaklisebi ucxoel moqalaqeTa 
uflebebTan da TavisuflebebTan dakavSirebiT. Tumca, 
... qorwinebis Tavisufleba konstituciis Sesabamisad, 
Tanabrad vrceldeba rogorc saqarTvelos moqalaqee-
bze, aseve ucxoelebsa da moqalaqeobis armqone pireb-
ze. rac Seexeba ucxo saxelmwifos moqalaqeTa qorwine-
bis Tavisuflebis kanoniT SezRudvas, is eqvemdebareba 
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iseTive gadamowmebas, rogorsac, zogadad, qorwinebis 
Tavisuflebis SezRudva. amasTanave, rac yvelaze mniS-
vnelovania, mosarCele aris saqarTvelos moqalaqe da 
ara ucxo saxelmwifos moqalaqe, da mis mimarT dad-
genili SezRudvisas saqarTvelos konstituciis 47-e 
muxlis pirvel punqtze apelireba arasworia, radganac 
am konstituciuri normis adresati saqarTvelos moqa-
laqe ar aris. 

11. rogorc sakonstitucio sasamarTlos mier gamo-
Txovili masalebidan, rac ukavSirdeba sadavo normis 
miRebas, aseve, Tavad sadavo normidan ar irkveva, Tu 
demokratiuli sazogadoebisaTvis aucilebel ra le-
gitimur mizans emsaxureboda samoqalaqo reestris sa-
agentos Tanxmoba. rogorc mopasuxis warmomadgenle-
bis mier sakonstitucio sasamarTlosaTvis sasamarTlo 
sxdomaze gadacemuli dokumentidan Cans, saqarTvelos 
parlamentis aparatis kiTxvaze, Tu ra legitimuri mi-
zani aqvs samoqalaqo reestris saagentos Tanxmobis ga-
cemas, samoqalaqo reestris saagentom Sesabamisi pasu-
xi ar gasca. 

12. sakonstitucio sasamarTlom gaaanaliza samoqa-
laqo reestris saagentos Tanxmobis institutis arsi, 
Tanxmobis gacemis procedura. SesaZlebelia, swored 
am analiziT dadgindes sadavo normis mizani. rogorc 
irkveva, miuxedavad imisa, rom samoqalaqo reestris sa-
agentos Tanxmoba, romelsac saagentos Tavmjdomare 
gascemda, sxva sabuTebisagan damoukidebel da qorwi-
nebisaTvis savaldebulo dokuments warmoadgenda, misi 
miRebisaTvis raime gansxvavebuli informaciisa Tu 
dokumentebis wardgena ar xdeboda. Sesabamisad, samoqa-
laqo reestris saagentos Tanxmoba iyo damoukidebeli 
dokumenti, romelsac raime damoukidebeli daniSnule-
ba da mizani ar hqonda. samoqalaqo reestris saagento 
misi gacemisas ar axdenda raime axali garemoebis ga-
mokvlevasa da dadgenas. 



95

interesTa dabalanseba demokratiul sazogadoebaSi

13.	rogorc Tavad mopasuxis warmomadgenlebma 
miuTiTes, samoqalaqo reestris saagento yvela Sem
TxvevaSi iZleoda Tanxmobas daqorwinebaze, Tu da-
saqorwinebel pirTa Soris ar arsebobda qorwinebis 
damabrkolebeli garemoebebi da dasaqorwinebeli pi-
rebi akmayofilebdnen kanonmdeblobiT dadgenil mo-
Txovnebs daqorwinebaze. TavisTavad ismis logikuri 
kiTxva: ra saWiroa Tanxmoba da damatebiTi barieri, 
Tu daqorwinebis msurvels ukve warmodgenili aqvs 
qorwinebis damabrkolebeli garemoebebis ararsebobis 
damadasturebeli da is sabuTebi, rac kanonmdeblo-
biTaa dadgenili daqorwinebisaTvis? am kiTxvaze da-
majerebeli pasuxi sakonstitucio sasamarTlos saq-
mis masalebidan da konstituciuri sarCelis arsebiTi 
ganxilvidan ar miuRia.

14.	 sakonstitucio sasamarTlo samoqalaqo reestris 
saagentos Tanxmobis legitimur miznad ver CaTvlis imas, 
rom ucxoeTis saxelmwifos moqalaqesTan saqarTvelos 
moqalaqis qorwinebas SesaZloa mohyoloda gansakuTre-
buli samarTlebrivi Sedegebi saqarTvelos moqalaqeobis 
miRebasTan, Svilebis moqalaqeobasTan da sxva sakiTxeb-
Tan dakavSirebiT. ar irkveva, Tu ratom unda daqvemdeba-
reboda, SesaZlo samarTlebrivi Sedegebidan gamomdinare, 
ucxo saxelmwifosa da saqarTvelos moqalaqis qorwineba 
damatebiTi da aSkarad formaluri barierebis dawesebas. 
garda amisa, qorwinebis registracia da saqarTvelos moqa-
laqeobis miReba aris ori sruliad gansxvavebuli proce-
dura. qorwinebis registraciisas obieqturad ver dadgin-
deba ucxoeTis moqalaqis mier saqarTvelos moqalaqeobis 
miRebis, aseve daqorwinebis msurvelTa arsebuli Tu mo-
mavali Svilebisa da Svilad ayvanilebis moqalaqeobasTan 
dakavSirebuli sakiTxebi. zemoaRniSnulidan gamomdinare, 
miuxedavad legitimur mizanTan dakavSirebuli msjelo-
bisa, mopasuxem sasamarTlos ver daanaxva demokartiuli 
sazogadoebisaTvis Rirebuli is sikeTe, romlis miRwevas 
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an dacvas emsaxureboda sadavo normiT gaTvaliswinebuli 
SezRudva~.57

4)	 2005 wlis 28 ivliss sakonstitucio sasamarTlom 
miiRo gadawyvetileba #1/4/184,228 saqmeze saaqcio sazo-
gadoebebi _ `saqgazi~ da `anajgufi~ (yofili `Tbilgazoa-
parati~) saqarTvelos parlamentis winaaRmdeg. gasaCivre-
buli iyo `saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos 
1999 wlis 16 aprilis kanonis norma, romlis Tanaxmadac 
iZulebiT aRsrulebas, iZulebiT auqcions, yadaRis dade-
basa da sekvestrs ar eqvemdebareboda generaciis obieqte-
bi, eleqtrogamanawilebeli da regionaluri gazis qselebi, 
romlebic saxelmwifos sakuTrebas an im sawarmoTa saku-
Trebas warmoadgendnen, sadac saxelmwifo flobda aqciaTa 
an sawesdebo kapitalSi wilis aranakleb 50%-s.

mosarCeleTa azriT, sadavo norma ewinaaRmdegeboda 
saqarTvelos konstituciis 21-e muxls da arRvevda maT 
sakuTrebis uflebas, radgan mosarCeleebs xelSekrule-
bebi hqondaT gaformebuli iseT sawarmoebTan, romlebic 
saxelmwifo sakuTrebas an im sawarmoTa sakuTrebas war-
moadgendnen, sadac saxelmwifo flobda aqciaTa an sawes-
debo kapitalSi wilis aranakleb 50%-s. mosarCeleebi ver 
axerxebdnen davalianebis amoRebas. maT mimarTes sasamarT-
loebs, romlebmac daakmayofiles maTi moTxovnebi da gai-
ca saaRsrulebo furclebi. miuxedavad amisa, saaRsrulebo 
departamenti ver axdenda reagirebas sadavo normis gamo.

sakonstitucio sasamarTlo, pirvel rigSi, dadga sada-
vo normis SemoRebis legitimuri miznis garkvevisa da Se-
fasebis saWiroebis winaSe. mopasuxem sadavo normis Semo-
Rebis safuZvlad da legitimur miznad daasaxela Semdegi 
garemoeba: `saxelmwifo sakuTrebis an/da saxelmwifos wi-
lobrivi monawileobiT Seqmnili sawarmoebis sakuTrebis 
uflebis realuri uzrunvelyofa.~ mopasuxis miTiTebiT, 

57	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 23 ivnisis gadawyve-
tileba #2/2/425 saqmeze saqarTvelos moqalaqe salome wereTeli-sti-
vensi saqarTvelos parlamentis winaaRmdeg.
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dayadaRebis procedurebis gamoyenebis gziT adgili hqon-
da am sawarmoebis qonebis realizacias gacilebiT nakleb 
fasebSi, vidre maTi realuri Rirebuleba iyo. amave dros, 
aRsrulebis Sedegad miRebuli TanxebiT araTu sawarmos 
ZiriTadi valebis dafarva, aramed sabiujeto gadasaxade-
bis gadaxdac ki ver xerxdeboda. aqedan gmomdinare, saxeze 
iyo mZime ekonomikur pirobebSi myofi da, faqtobrivad, 
likvidirebuli saxelmwifos wilobrivi monawileobiT Se-
qmnili sawarmoebi, romelTa privatizeba SeuZlebeli xde-
boda. Sesabamisad, mopasuxis azriT, am procesebSi saxel-
mwifos interesebis dacvisa da kontrolis meqanizmebis 
SemuSavebisaTvis aucilebeli gaxda sadavo normis miReba, 
vinaidan aRsruleba umravles SemTxvevaSi moqmedi kanonm-
deblobis uxeSi darRveviT xdeboda.

sakonstitucio sasamarTlom dasaxelebuli garemoebe-
bi ar miiCnia uflebaSi CarevisTvis legitimur miznebad 
da 21-e muxliT gaTvaliswinebul `aucilebl sazoga-
doebriv saWiroebad.~ Tumca imavdroulad mas msjeloba 
ar SeuCerebia mxolod legitimuri miznis ararseboba-
ze, mis gadawyvetilebaSi ikiTxeba sasamarTlos pozicia 
miznis miRwevis saSualebTa arasamarTlianobazec, maSin, 
rodesac legitimuri miznis ararseboba, Cveni azriT, 
sruliad sakmarisi garemoeba iyo sadavo normis arakon
stituciurad cnobisTvis, misi Semdgomi Sefasebis gareSe. 

kerZod, sasamarTlos gadawyvetilebaSi vkiTxulobT: 
`sasamarTlo kolegias miaCnia, rom ... ganmartebiT baraT-
Si aRniSnuli garemoebani ar SeiZleba miCneul iqnes iseT 
faqtorad, rasac unda mohyoloda sadavo normis miReba. 
mocemul konkretul SemTxvevaSi, ar SeiZleba samarTal-
gamoyenebiT procesSi arsebulma darRvevebma eWvis qveS 
daayenos samarTlis normis arseboba. aseT viTarebaSi 
saxelmwifo valdebulia, iyenebdes mis xelT arsebul yve-
la kanonier da gonivrul saSualebas normis realizaciis 
mizniT _ Tavad normis `dadanaSaulebis~ politika zians 
ayenebs samarTlebriv stabilurobasa da samarTlebriv 
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wesrigs, rac saxelmwfos normaluri funqcionirebis au-
cilebeli pirobaa. samarTalganviTareba miiRweva araefe-
qtian da gaumarTlebel normebze uaris TqmiT da ara po-
zitiuri samarTlebrivi faseulobebisagan gaucxoebiT...

sasamarTlo kolegia ver gaiziarebs mopasuxis warmo-
madgenelTa im azrs, rom sadavo normis arseboba auci-
lebel sazogadoebriv interesebs emsaxureba _ saxelmwi-
fos wilobrivi monawileobiT Seqmnili da faqtobrivad 
likvidirebuli, umoqmedo da gaCerebuli sawarmoebi 
CaerTveba sameurneo brunvaSi da saxelmwifo biujetsac 
gauCndeba damatebiTi saxsrebi. movalisadmi aseTi damo-
kidebuleba ar SeiZleba CaiTvalos sazogadoebrivi in-
teresebis gonivrul gamovlinebad, vinaidan igi ar iTva-
liswinebs miznis miRwevis saSualebaTa samarTlianobas, 
ugulebelyofs kreditoris interesebs.

sasamarTlo kolegias miaCnia, rom saxelmwifo valde-
bulia, sazogadoebrivi interesebiT sakuTrebis SezRud
vis yvelaze swori da efeqtiani gza gamonaxos, rac mZi-
me tvirTad ar daawveba sameurneo brunvis mxolod erT 
monawiles. miuRebelia erTi aseTi monawilis sakuTre-
bis garantiaze uaris Tqma brunvis meore monawilis sa-
kuTrebis sasargeblod. sadavo normaSi swored iseTi 
viTarebaa, roca ar dasturdeba angariSgasawevi sazo-
gadoebrivi interesi privilegiis SesanarCuneblad. sa-
samarTlo kolegia ar gamoricxavs garkveuli kategoriis 
qonebisadmi saxelmwfos gansakuTrebul uflebebs. amas-
Tan, kolegia…aRniSnavs, rom sakuTrebis sazogadoebrivi 
saWiroeba da, Sesabamisad, socialuri funqcia ar Sei-
Zleba ganisazRvrebodes imis mixedviT, Tu vin aris mesa-
kuTre subieqti~.58 

58	 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 28 ivlisis ga-
dawyvetileba #1/4/184,228 saqmeze saaqcio sazogadoebebi _ `saqgazi~ 
da `anajgufi~ (yofili `Tbilgazoaparati~) saqarTvelos parlamentis 
winaaRmdeg.
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3.	 uflebaSi Carevis dasaSveboba, aucilebloba 
da proporciuloba, rogorc Tanazomierebis 
principis struqturuli elementebi

konstituciiT gaTvaliswinebuli legitimuri mizne-
bis dacvis realuri saWiroebis demonstrirebis Semdgom 
aseve aucilebelia, kanonmdebelma am miznebis misaRwevad 
uflebaSi Carevis Tanazomieri gza airCios. amisTvis ki 
kanonmdeblis mier SerCeuli regulacia unda iyos dasaS-
vebi, aucilebeli da proporciuli. `vinaidan nebismieri 
samarTlebrivi wesrigi miznisa da saSualebis mimarTe-
bazea agebuli, es avaldebulebs saxelmwifos, miznis mi-
saRwevad gamoiyenos iseTi saSualeba, romliTac rogorc 
miznis miRweva iqneba garantirebuli, aseve Tanazomiere-
bis principi iqneba daculi~.59

3.1.	uflebaSi Carevis dasaSveboba da aucilebloba

legitimuri miznebis arsebobisa da maTi dacvis rea-
luri saWiroebis SemTxvevaSi, konkretuli uflebis 
SezRudvis konstituciiT gaTvaliswinebuli SesaZleb
loba unda iqnes gamoyenebuli, oRond, ra Tqma unda, 
isev konstituciiT dadgenili wesiTa da farglebSi. am 
TvalsazrisiT, swori da efeqturi gzis Ziebisas kanonm-
debelma, pirvel rigSi, unda daakmayofilos is moTxovna, 

59	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris ga-
dawyvetileba #1/2/411 saqmeze Sps `rusenergoservisi~, Sps `patara 
kaxi~, ss `gorgota~, givi abalakis individualuri sawarmo `fermeri~ da 
Sps `energia~ saqarTvelos parlamentisa da saqarTvelos energetikis 
saministros winaaRmdeg.
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rom mis mier SerCeuli regulaciiT legitimuri miznis 
miRweva SesaZlebeli iyos, anu is (regulacia) realurad 
unda iyos orientirebuli legitimuri miznis dacvasa da 
uzrunvelyofaze. uflebis SemzRudavi RonisZieba miz-
nis miRwevis vargisi, misaRebi saSualeba unda iyos. unda 
arsebobdes uSualo da realuri kavSiri mizansa da misi 
miRwevis saSualebas Soris. am dros mxedvelobaSi mii-
Reba is garemoebac, Tu ra masStabisa da intensivobis 
savaraudo zianis Tavidan acilebas moiTxovs konkretu-
li legitimuri miznis miRweva, dacva. uflebaSi Carevis 
konkretuli forma sakmarisi unda iyos imisaTvis, rom 
aseTi safrTxeebi Tavidan iqnes acilebuli da konsti-
tuciiT gaTvaliswinebuli legitimuri miznebi _ dacu-
li. mas gardauvlad, namdvilad unda SeeZlos konkre-
tuli miznebis, interesebis uzrunvelyofa; winaaRmdeg 
SemTxvevaSi, erTnairad miadgeba ziani rogorc sajaro, 
ise kerZo interesebs. kerZod, is, erTi mxriv, ver uzrun-
velyofs im miznebis miRwevas, romelTa dacvis motivi-
Tac iqna SemoRebuli, xolo, meore mxriv, swored imis 
gamo, rom is ver gamodgeba legitimuri, konstituciuri 
interesebis dacvis vargis saSualebad, gamoiwvevs ufle-
bis gaumarTlebel, TviTnebur SezRudvas. 

imavdroulad, kanonmdeblis mier SerCeuli regula-
cia miznis miRwevis aucilebel saSualebasac unda war-
moadgendes. am safexurze Sefasebis mTavari sakiTxia 
is, rom uflebaSi Carevis gza iyos SeZlebisdagvarad 
naklebad mzRudavi. uflebis SezRudva ar iqneba miC-
neuli rogorc aucilebeli RonisZieba, Tu konkretu-
li legitimuri miznis miRweva SesaZlebelia uflebaSi 
ufro naklebi intensivobiT Carevis gziT, ufro nakle-
bad mzRudavi RonisZiebiT. anu miznis miRwevis alter-
natiuli saSualebebis arsebobis SemTxvevaSi, maT Soris 
arCeul unda iqnes yvelaze naklebad mzRudavi. `...saSua-
lebis aucileblobas obieqturi garemoebebi iwvevs da 
mas sxva alternativa ar gaaCnia. saSualebisadmi aseTi 
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midgoma gamoricxavs SezRudvis xelovnurobas. aucile-
blobiT gamowveuli SezRudva aucilebeli saSualebis 
gamoyenebiT gamarTldeba. mxolod aseTi SezRudva Sei-
Zleba pasuxobdes praqtikuli gonierebis moTxovnebs da 
subieqtis mzaobas, uflebis SezRudva miiCnios rogorc 
gardauvali aucilebloba~.60 

yuradRebas gavamaxvilebT sakonstitucio sasamarT-
los praqtikaze, sadac sasamarTlom norma arakonsti-
tuciurad da, Sesabamisad, konkretuli konstituciuri 
ufleba darRveulad miiCnia swored im motiviT, rom, 
marTalia, mopasuxis mier dasaxelebuli sajaro miznebi 
ganekuTvneboda konstituciiT dacul legitimur miz-
nebs, romelTa misaRwevadac, saWiroebisa da aucileb-
lobis SemTxvevaSi, ufleba SeiZleba SeizRudos, magram 
sasamarTlos mier ganxilul am konkretul SemTxvevebSi 
ar arsebobda obieqturi kavSiri uflebis SezRudvis ka-
nonmdeblis mier SerCeul gzasa da am miznebis dacvas, 
miRwevas Soris, Sesabamisad, is ver gamodgeboda maTi 
uzrunvelyofis saSualebad, an is ar iyo uflebis yve-
laze naklebad mzRudavi saSualeba, ris gamoc iwvevda 
uflebis gaumarTlebel SezRudvas.

saqarTvelos sakonstitucio sasamarTlos konstitu-
ciuri sarCeliT (registraciis #512) mimarTa daniis mo-
qalaqe heike qronqvistma da moiTxova „sasoflo-sameur-
neo daniSnulebis miwis sakuTrebis Sesaxeb“ saqarTvelos 
kanonis ramdenime normis arakonstituciurad cnoba sa-
qarTvelos konstituciis 21-e da 47-e muxlebTan mimar-
TebiT. gasaCivrebuli kanonis me-4 muxlis pirveli pun-
qtis Tanaxmad, sasoflo-sameurneo daniSnulebis miwaze 
ucxoels sakuTrebis ufleba SeiZleboda warmoSoboda 

60	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris 
gadawyvetileba #1/2/411 saqmeze Sps `rusenergoservisi~, Sps `patara 
kaxi~, ss `gorgota~, givi abalakis individualuri sawarmo `fermeri~ da 
Sps `energia~ saqarTvelos parlamentisa da saqarTvelos energetikis 
saministros winaaRmdeg.
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mxolod memkvidreobis miRebis gziT an im SemTxvevaSi, 
Tu igi am miwas marTlzomierad flobda rogorc sa-
qarTvelos moqalaqe. amave muxlis 11, 12 da 13 punqte-
bis Tanaxmad, ucxoeli sasoflo-sameurneo daniSnulebis 
miwaze sakuTrebis uflebis warmoSobidan 6 Tvis vada-
Si valdebuli iyo, gaesxvisebina igi saqarTvelos moqa-
laqeze, komlze an/da saqarTvelos iuridiul pirebze, 
winaaRmdeg SemTxvevaSi, mas CamoerTmeoda miwis nakveTi 
“aucilebeli sazogadoebrivi saWiroebisaTvis sakuTre-
bis CamorTmevis wesis Sesaxeb” saqarTvelos kanoniT gan-
sazRvruli wesiT.

mosarCele, saqarTveloSi mcxovrebi daniis moqalaqe 
heike qronqvisti miiCnevda, rom kanonis aRniSnuli nor-
mebiT irRveoda misi saqarTvelos konstituciiT garan-
tirebuli sakuTrebis ufleba da, Sesabamisad, moiTxovda 
maT arakonstituciurad cnobas.

mopasuxe mxarem saqarTvelos parlamentma sadavo 
normis SemoRebis legitimur miznad daasaxela „saso-
flo-sameurneo daniSnulebis miwis sakuTrebis Sesaxeb“ 
saqarTvelos kanonSi gacxadebuli miznebi. kerZod, xse-
nebuli kanoni, pirveli muxlis pirveli punqtis Tanax-
mad, miznad isaxavs: „a) samarTlebrivad uzrunvelyos 
miwis racionaluri gamoyenebis safuZvelze organize-
buli meurneoba da gaaumjobesos agraruli struqtura;  
b) Tavidan iqnes acilebuli miwis nakveTebis daqucmaceba 
da araracionaluri gamoyeneba“. amis paralelurad, mo-
pasuxe mxare aseve miuTiTebda, rom ucxoelTaTvis saso-
flo-sameurneo daniSnulebis miwaze sakuTrebis qonis 
akrZalva uzrunvelyofs mdidari qveynis moqalaqeebis 
mier saqarTvelos teritoriaze miwis masobrivi SeZenis 
prevencias da am gziT saqarTveloSi arsebuli sasoflo-
sameurneo daniSnulebis miwebis masobrivad ucxoelTa 
sakuTrebaSi gadasvlis Tavidan acilebas. mopasuxe mxa-
ris azriT, miwis masobrivi gayidvis risks ganapirobebs 
miwis bazris ganuviTarebloba. Sesabamisad, sadavo norma 
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garkveulwilad saxelmwifos ekonomikuri usafrTxoebis, 
garemosa da qveynis uSiSroebis dacvas isaxavda miznad, 
rac agraruli struqturis gaumjobesebasTan erTad, au-
cilebeli sazogadeobrivi saWiroebis arsebobas ganapi-
robebda. 

sakonstitucio sasamarTlom aRniSna, rom saxelmwifo 
usafrTxoebis dacva, iseve rogorc agraruli struq-
turis gaumjobesebis xelSewyoba, mniSvnelovan sajaro 
interess warmoadgens, romelic garkveul SemTxvevebSi 
SesaZlebelia, konstituciis 21-e muxlis me-2 punqtis Se-
sabamisad, uflebis SezRudvis dasabuTebis safuZvelic 
gaxdes. Tumca amisaTvis aucilebelia arsebobdes lo-
gikuri kavSiri sakanonmdeblo regulirebasa da misaRwev 
mizans Soris. „im SemTxvevaSi, Tu SezRudva legitimur 
mizans logikurad ar ukavSirdeba, SezRudva gaumarT-
lebelia. mxolod aseTi kavSiris arsebobis SemTxvevaSi 
gadadis sasamarTlo sadavo normis konstituciasTan Se-
sabamisobis Sefasebis Semdeg safexurze“.61 sakonstitu-
cio sasamarTlom sadavo normis dasaSveboba cal-calke 
Seafasa dasaxelebul miznebTan mimarTebiT: 

„agraruli struqturis gaumjobesebaze zrunva udavod 
warmoadgens sakanonmdeblo xelisuflebis diskreciis 
sagans, Tumca, rodesac mis mier ganxorcielebuli qme-
debebi adamianis uflebas zRudavs, igi valdebulia, da-
asabuTos logikuri kavSiri uflebis mzRudav regu-
lirebasa da misaRwev sajaro mizans Soris. agraruli 
struqturis gaumjobesebisken mimarTuli RonisZiebebis 
arss gansazRvravs maTi miznobrioba, romelic uSualod 
soflis meurneobis seqtoris ganviTarebas gulisxmobs. 
mocemul SemTxvevaSi mopasuxis poziciidan ar ikveTe-
ba arc erTi argumeti, romelic warmoaCenda, ra kavSi-
ria ucxoelTaTvis sasoflo-sameurneo miwaze sakuTrebis 

61	 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis #1/1/468 
gadawyvetileba saqmeze saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg.
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qonis akrZalvasa da agraruli struqturis gaumjobese-
bas Soris. agraruli struqturis gaumjobesebis xelSew-
yobis SesaZlebloba saxelmwifos erTnairad aqvs imisgan 
damoukideblad, sasoflo-sameurneo daniSnulebis miwa 
saqarTveloSi mcxovreb ucxoel fermers ekuTvnis Tu sa-
qarTvelos moqalaqes. agraruli meurneobis farglebSi 
warmoebuli produqtis rogorc ekonomikuri xasiaTi, ise-
ve xarisxi ar aris damokidebuli am resursis mwarmoeblis 
moqalaqeobriv kuTvnilebaze. amave dros, saxelmwifos 
ekonomikur zrdas, soflis meurneobasTan dakavSirebul 
teqnologiur Tu mecnierul ganviTarebas bazarze axali 
moTamaSeebis Semosvla araTu daakninebs, aramed SesaZloa, 
xelic ki Seuwyos. Sesabamisad, sasamarTlo miiCnevs, rom 
ar arsebobs logikuri kavSiri ucxoelisaTvis sasoflo-
sameurneo daniSnulebis miwaze sakuTrebis uflebis akr-
Zalvasa da agraruli struqturis gaumjobesebis sajaro 
interess Soris, rac am TvalsazrisiT sadavo normas miz-
nis miRwevis gamousadegar saSualebad aqcevs“.62

rogorc ukve aRvniSneT, mopasuxe mxare aseve miu-
TiTebda, rom sasoflo-sameurneo daniSnulebis miwis 
ucxoelTa mier masobrivi Sesyidva safrTxis Semcvelia 
saxelmwifos ekonomikuri usafrTxoebisa da saxelmwifos 
uSiSroebisaTvis. amave dros, mopasuxe problemurad ar 
miiCnevda ucxoelis mier kontrolirebadi, saqarTveloSi 
registrirebuli iuridiuli piris mier miwis Sesyidvas, 
vinaidan misi ganmartebiT, aseTi subieqti uflebamosi-
lebas iZens rogorc saqarTvelos kanonmdeblobiT dad-
genili wesiT saqarTveloSi registrirebuli iuridiuli 
piri da, amdenad, srulad eqceva saqarTvelos kanonmdeb-
lobis qveS. aseTi subieqti samarTlebriv urTierTobeb-
Si monawileobs rogorc saqarTvelos iuridiuli piri da 
saxelmwifos winaSe samarTlebrivi valdebulebebi aqvs. 

62	 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis gadawyve-
tileba #3/1/512 saqmeze daniis moqalaqe heike qronqvisti saqarTvelos 
parlamentis winaaRmdeg, II, 65.
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amis Taobaze sakonstitucio sasamarTlos gadawyve-
tilebaSi vkiTxulobT: „67. saqarTvelos konstituciis 
21-e muxlidan gamomdinare, parlamenti uflebamosi-
lia, areguliros sakuTrebis ufleba, konstituciiT 
dadgenil farglebSi gansazRvros sakuTrebis ufle-
bis Sinaarsi, moqmedebis farglebi da sakuTrebis Ca-
morTmevis SemTxvevebi. amave dros, kanonmdeblis mier 
SemoRebuli regulirebis meqanizmebi SesaZlebelia, 
Tanabrad iyos mavaldebulebeli rogorc ucxoele-
bis, aseve saqarTvelos iuridiuli pirebis mimarT. 
ucxoeli SesaZlebelia, imave samarTlebrivi SezRudvis 
farglebSi moeqces, rogoric SeiZleba gansazRvrul 
iqnes saqarTvelos iuridiuli pirisTvis Tu saqarTve-
los moqalaqisaTvis. amave dros, ucxoels aqvs Sesa-
Zlebloba, Tavisi monawileobiT Seqmnili saqarTvelos 
iurdiuli piris saSualebiT ganaxorcielos imave ti-
pis batonoba sasoflo-sameurneo miwis nakveTze, ro-
gorc amas moaxerxebda, aRniSnuli nakveTis mesakuTre 
rom yofiliyo. sakuTrebis ufleba, konstituciidan 
da kanonmdeblobidan gamomdinare, Tanabrad vrcelde-
ba rogorc fizikur, aseve iuridul pirebze. Sesabami-
sad, sakuTrebis obieqtze isini zustad erTi da imave 
xarisxis batonobas axorcieleben. aRniSnuli materia-
luri sikeTiT sargeblobisa da gankargvis farglebic 
erTnairi aqvT. Tu ucxoelis mier sasoflo-sameurneo 
daniSnulebis miwis sakuTrebaSi qona saxelmwifosaT-
vis raime riskebis Semcvelia, maSin imave xasiaTisa da 
xarisxis riski iarsebebs ucxoelis monawileobiT da-
fuZnebuli iuridiuli piris mier sakuTrebis SeZenis 
SemTxvevaSi. aRniSnulidan gamomdinare, ucxoelisaT-
vis sasoflo-sameurneo daniSnulebis miwis SeZenis 
akrZalva im pirobebSi, rodesac amave ucxoels aqvs 
SesaZlebloba, mis kontrolqveS myofi iuridiuli pi-
ris saSualebiT iyidos xsenebuli miwa, alogikuria da 
miznis miRwevis gamousadegar saSualebas warmoadgens.
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68.	mopasuxe mxaris argumentaciidan aseve ar ikveTe-
ba ucxoelis mier sasoflo-sameurneo daniSnule-
bis miwis mesakuTred gaxdomis SemTxvevaSi misgan 
momavali is safrTxeebi, romlebic sadavo normasa 
da saxelmwifos ekonomikuri an ekologiuri usafr-
Txoebis dacvas Soris logikur kavSirs warmoaCenda. 
saxelmwifos gaaCnia suvereniteti sakuTar terito-
riaze, rac niSnavs imas, rom samarTlebriv sivrces, 
maT Soris sakuTrebis uflebis Sinaarssa da fargle-
bs Tavad gansazRvravs. amave dros, kerZo sakuTre-
bis arseboba ver iqneba ganxiluli saxelmwifos suve-
renitetis raime formiT damcrobis SesaZleblobad. 
amis sapirispirod, konstituciis 21-e muxlis pir-
veli punqti kanonmdebels akisrebs valdebulebas, 
aRiaros da daicvas kerZo sakuTreba, anu realurad 
uzrunvelyos kerZo sakuTrebis arseboba.

69.	piris mier sakuTrebis SeZena, iseve rogorc misi 
floba da gankargva, pirovnebis kerZo avtonomiis ga-
movlinebaa da saxelmwifo suverenitetTan Semxeblo-
ba saerTod ar aqvs. imisda miuxedavad, saxelmwifos 
teritoriaze arsebuli miwis ra nawili iqneba kerZo 
sakuTrebaSi da vin iqnebian misi mesakuTreebi, kerZo 
sakuTrebis regulireba yvela SemTxvevaSi saxelmwi-
fos eqskluziur kompetenciad rCeba da, Sesabamisad, 
igi uflebamosilia, nebismier dros konstituciuri 
wesrigis farglebSi moaqcios ama Tu im sakuTrebis 
obieqtis Sinaarsi da farglebi. SesaZlebelia, arse-
bobdes konkretuli miwis nakveTi, romelze sakuTre-
bis uflebac, Tavisi strategiuli mniSvnelobidan ga-
momdinare, warmoadgendes saxelmwifo usafrTxoebis 
nawils, Tumca, zogadad, sasoflo-sameurneo daniS-
nulebis miwa aseTad ver iqneba ganxiluli. msgavsia 
sasamarTlos pozicia garemos dacvis sajaro inte
resTan dakavSirebiT. sasamarTlo ar gamoricxavs, rom 
garkveuli kategoriis miwis, magaliTad sarekreacio 
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zonebis, gasxvisebis akrZalva emsaxurebodes garemos 
dacvis miznebs. Tumca, zogadad, sasoflo-sameurneo 
miwaze ucxoelis sakuTrebis SesaZleblobis akrZal-
vasa da garemos dacvas Soris logikuri kavSiri ar 
ikveTeba.

70.	uflebaSi Careva unda gamarTldes Sesabamisi saja-
ro interesiT, Tumca es ar unda moxdes adamianis 
uflebis xelyofis xarjze. kanonmdebelma samar
Tlianad unda daabalansos kerZo da sajaro intere-
si, individis samarTlebrivi pozicia da sakuTrebis 
socialuri datvirTva. mocemul SemTvevaSi ar arse-
bobs logikuri kavSiri sadavo normasa da mopasuxis 
mier dasaxelebul legitimur miznebs Soris. sadavo 
normiT izRudeba ufleba, romlis xarjzec ar xdeba 
mniSvnelovani sajaro interesis uzrunvelyofa. aqe-
dan gamomdinare, irRveva gonivruli balansi kerZo 
da sajaro interesebs Soris da sadavo normiT dad-
genili SezRudva aris araproporciuli, scdeba sa-
qarTvelos konstituciis 21-e muxlis me-2 punqtiT 
gansazRvrul piris uflebis SezRudvis dasaSveb 
farglebs da ewinaaRmdegeba mas~.63 
calke unda gamoiyos saqme, sadac sakonstitucio 

sasamarTlom sadavo norma arakonstituciurad miiCnia 
misi blanketuri xasiaTidan gamomdinare. kerZod, swored 
normis blanketurma bunebam kiTxvis niSnis qveS daayena 
misi dasaSveboba da, calkeul SemTxvevaSi, aucilebloba. 

magaliTad, 2010 wels sakonstitucio sasamarTloSi 
gasaCivrda „Sekrebebisa da manifestaciebis Sesaxeb“ sa-
qarTvelos kanonis me-9 muxlis pirveli punqtis sityvebi: 
„...da maTi Sesasvlelebidan oci metris radiusSi mdebare 
teritoriaze“ da saqarTvelos administraciul samarTal-
darRvevaTa kodeqsis 1741 muxlis mesame nawilis sityvebi: 

63	 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis gadawyve-
tileba #3/1/512 saqmeze daniis moqalaqe heike qronqvisti saqarTvelos 
parlamentis winaaRmdeg.
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„...anda misgan oci metris radiusSi mdebare teritoria-
ze.“ „Sekrebebisa da manifestaciebis Sesaxeb“ saqarTvelos 
kanonis dasaxelebuli normiT, Sekrebis (manifestaciis) 
Catarebaze SezRudva dawesebuli iyo amave muxliT gansaz
Rvruli administraciuli organoebis, dawesebulebebisa 
da organizaciebis Sesasvlelebidan 20 metris radiusSi 
mdebare teritoriaze. xolo administraciul samarTal-
darRvevaTa kodeqsis gasaCivrebuli normiT, kanonmdebe-
li administraciul samarTaldarRvevad akvalificirebda 
saerTo sasamarTlos Senobidan 20 metris radiusis far-
glebSi Sekrebis (manifestaciis) Catarebas.

mosarCeleebi miiCnevdnen, rom `Sekrebebisa da mani-
festaciebis Sesaxeb~ saqarTvelos kanonis me-9 muxlis 
pirvel punqtSi gansazRvrul dawesebulebaTa umravle-
sobis Sesasvlelidan 20 metris radiusi SekrebisaTvis 
Tavisuflad xelmisawvdom sivrces aRar tovebda, an/da 
igive sivrce kanoniT gansazRvruli sxva dawesebulebis 
Sesasvlelidan 20 metris radiusSi eqceoda. maTi azriT, 
dawesebulebis normaluri funqcionirebis uzrunvelsa-
yofad 20 metris wesis dacva yovelTvis efeqturi zoma ar 
iyo da balansi calkeuli dawesebulebis funqcionirebasa 
da uflebis realizacias Soris daculi unda yofiliyo 
konkretuli dawesebulebis funqciebisa da adgilmdeba-
reobis gaTvaliswinebiT. 

mopasuxem sadavo normis SemoRebis legitimur miznad 
daasaxela masSi CamoTvlili dawesebulebebis efeqturi 
funqcionirebis uzrunvelyofa. misi azriT, Senobebis 
Sesasvlelebidan 20 metris radiusSi Sekrebis Catareba 
warmoSobda misi blokirebis mniSvnelovan safrTxes. imis 
gaTvaliswinebiT, rom Sekreba ikrZaleboda ara Tavad Se-
nobebidan, aramed maTi Sesasvlelebidan 20 metris ra-
diusSi da, amasTan, aseTi SezRudvis pirobebSi Tavisu-
flad xerxdeboda azris gamoxatva, mopasuxe miiCnevda, 
rom sadavo normiT dawesebuli SezRudva proporciuli 
iyo da ar ewinaaRmdegeboda konstitucias.
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sakonstitucio sasamarTlom gansakuTrebuli yura-
dReba gaamaxvila Sekrebis Tavisuflebis mniSvneloba-
ze demokratiul sazogadoebaSi. sasamarTlom miuTiTa, 
rom saqarTvelos konstituciis 25_e muxliT daculi 
ufleba, Sekrebis (manifestaciis) Catarebis mizniT, 
konkretuli adgilis arCevis Tavisuflebasac moicavs  
da am uflebis SezRudva mxolod legitimuri miznis 
arsebobisa da miznis Tanazomadi saSualebis gamoye-
nebis SemTxvevaSi aris gamarTlebuli. sasamarTlom, 
erTi mxriv, aRniSna, rom „Sekrebebisa da manifestacie-
bis Sesaxeb“ saqarTvelos kanonis me-9 muxli CamoTvlis 
dawesebulebebs, romlebic mniSvnelovan saxelmwifo 
Tu sazogadoebriv funqciebs asruleben, maTi efeqtu-
ri saqmianobis uzrunvelyofa saxelmwifosa da sazoga-
doebisTvis sasicocxlod mniSvnelovania da, amdenad, 
uflebis SezRudvis konstituciiT gaTvaliswinebul 
legitimur miznebs ganekuTvneba. Tumca, imavdroulad, 
sasamarTlom miuTiTa, rom „msgavsi SezRudvis arseboba 
zogierT dawesebulebasTan, misi kompetenciisa da saq-
mianobis specifikurobis gaTvaliswinebiT, SeiZleba ga-
marTlebuli iyos, zogierTTan ki ara. Sekrebis (manifes-
taciis) Catarebaze dadgenili teritoriuli SezRudvis 
konstituciasTan Sesabamisoba, konkretuli viTarebisa 
da dawesebulebis adgilmdebareobis gaTvaliswinebiT, 
misi funqciuri daniSnulebisa da mis siaxloves Sekre-
bis (manifestaciis) CatarebiT gamowveuli safrTxis Se-
fasebis safuZvelze ganisazRvreba.“64 am SemTxvevaSi ki, 
zemoaRniSnuli pirobebis gaTvaliswinebis gareSe, ka-
nonmdebelma erTgvarovani midgoma _ yvela dawesebu-

64	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaer-
Tianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri 
gaerTianeba `saqarTvelos konservatiuli partia~, saqarTvelos moqala-
qeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda iuristTa 
asociacia, moqalaqeebi _ daCi caguria da jaba jiSkariani, saqarTvelos 
saxalxo damcveli saqarTvelos parlamentis winaaRmdeg, II, 56.
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lebasTan mimarTebiT identuri SezRudva _ daadgina 
blanketuri normiT.

imavdroulad, sakontitucio sasamarTlom kiTxvis 
niSnis qveS daayena am regulaciis SemoRebisTvis iseTi 
legitimuri miznis arseboba, rogoricaa dawesebulebis 
blokirebisa da paralizebis safrTxis Tavidan acileba. 
„sasamarTlo ver gaiziarebs mopasuxis mosazrebas, rom 
sadavo normis mizani dawesebulebebis blokirebis, maTi 
paralizebis safrTxis Tavidan acilebaa. Senobis bloki-
rebis akrZalva, „Sekrebebisa da manifestaciebis Sesaxeb“ 
saqarTvelos kanonis me-9 muxlis me-2 punqtis reguli-
rebis sagans warmoadgens, maSin, rodesac sadavo norma 
Senobebis Sesasvlelebidan 20 metris radiusSi Sekrebis 
Catarebas zogadad, konkretul garemoebebze miTiTebis 
gareSe, krZalavs. sadavo normiT dawesebuli SezRudva im 
SemTxvevaSic moqmedebs, rodesac Sekreba (manifestacia) 
administraciuli organoebisa da sazogadoebrivad mniS-
vnelovani dawesebulebebis gamarTul funqcionirebas 
safrTxes ar uqmnis“.65 

sasamarTlom aseTi blanketuri akrZalvis arakons-
tituciurobis safuZvlad miuTiTa ara mxolod imaze, 
rom is yovelTvis ar warmoadgens miznis miRwevis dasaS-
veb saSualebas, aramed xazi gausva im garemoebasac, rom 
calkeul SemTxvevaSi es regulacia miznis miRwevis au-
cilebel saSualebadac ver gamodgeba. kerZod, sasamarT-
lom aRniSna, rom sadavo normebiT dadgenili SezRudvis 
pirobebSi, qalaqebisa da dasaxlebuli punqtebis land-
Saftis, administraciuli organoebisa da dawesebule-
bebis adgilmdebareobis gaTvaliswinebiT, Sekrebisa da 

65	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis gadawyvetle-
ba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaerTianeba `moZraoba 
erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaerTianeba `saqarTve-
los konservatiuli partia~, saqarTvelos moqalaqeebi _ zviad ZiZiguri da 
kaxa kukava, saqarTvelos axalgazrda iuristTa asociacia, moqalaqeebi _ daCi 
caguria da jaba jiSkariani, saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg, II, 57.
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manifestaciis uflebis realizeba, zogierT SemTxvevaSi, 
praqtikulad SeuZlebeli iqneboda, radgan dawesebule-
bebi erTmaneTTan ise mWidrod SeiZleba iyos ganlage-
buli, rom maTi Sesasvlelebidan oci metris radiusebi 
erTmaneTs kveTdes. es im pirobebSi, rom kanoniT aseve 
akrZalulia transportis savali nawilis dakaveba, gar-
da im SemTxvevebisa, rodesac amas SekrebaSi an manifes-
taciaSi monawileTa raodenoba moiTxovs. „yovelive es 
mniSvnelovnad amcirebs Sekrebis uflebis ganxorciele-
bisaTvis nebadarTul sajaro sivrces, rig SemTxvevebSi 
ki saerTod gamoricxavs Sekrebis (manifestaciis) Catare-
bis SesaZleblobas. zemoaRniSnulidan gamomdinare, sada-
vo norma imaze metad zRudavs adamianis uflebas, vidre 
legitimuri miznis misaRwevad aris saWiro.“66

maSasadame, sakonstitucio sasamarTlom, erTi mxriv, 
aRniSna, rom arsebobs legitimuri miznebi, romelTa 
dasacavad Sekrebis Tavisuflebis SezRudva calkeul 
SemTxvevaSi SeiZleba aucilebelic iyos. sasamarTlom 
uflebis dasaSvebi SezRudvis magaliTebic daasaxela: 
„zemoaRniSnuli ar gamoricxavs kanonmdeblis ufleba-
mosilebas, dawesebulebis gamarTuli funqcionirebis 
uzrunvelyofis mizniT, misi funqciuri daniSnulebis, 
specifikis an/da adgilmdebareobis gaTvaliswinebiT gan-
sazRvros Sekrebis (manifestaciis) Catarebis Sesaferisi 
adgili ise, rom konstituciuri uflebis arsi ar iyos 
ugulebelyofili. kanonmdebeli aseve uflebamosilia, 
daawesos SezRudvebi gamoxatvis Tavisuflebis, Sekre-
bisa da manifestaciis uflebis ganxorcielebaze iseT 
SenobebTan an teritoriaze, romelic dacvisa da usafr-

66	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaerTia-
neba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaer-
Tianeba `saqarTvelos konservatiuli partia~, saqarTvelos moqalaqeebi 
_ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda iuristTa aso-
ciacia, moqalaqeebi daCi caguria da jaba jiSkariani, saqarTvelos saxa-
lxo damcveli saqarTvelos parlamentis winaaRmdeg, II, 58.
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Txoebis gansakuTrebul zomebs saWiroebs. gamonaklis 
SemTxvevaSi, SezRudvis arseboba SeiZleba gamarTlebu-
li iyos maSinac, Tu SezRudva manifestaciisa da Sekre-
bis Catarebas konkretul teritoriaze praqtikulad 
SeuZlebels xdis. „...kompetentur saxelmwifo organos 
ufleba aqvs, Sekreba garkveuli pirobebis Sesrulebas 
daukavSiros, Tu SesamCnevi garemoebis gamo, Sekrebis an 
msvlelobis mimdinareobisas uSualo safrTxe emuqreba 
sajaro usafrTxoebas an wesrigs...~ (sakonstitucio sa-
samarTlos 2002 wlis 5 noebris #2/2/180-183 gadawyve-
tileba). xelisuflebis diskreciuli uflebamosilebis 
farglebi gansakuTrebulad farToa, rodesac uflebaSi 
Careva usafrTxoebis uzrunvelyofis legitimuri miz-
nis miRwevis erTaderTi saSualebaa. am mizniT zogier-
Ti tipis dawesebulebis siaxloves blanketuri akrZal-
vis dadgena gamarTlebuli SeiZleba iyos. ase magaliTad, 
garkveuli radiusiT Sekrebebisa da manifestaciis Cata-
rebaze SezRudvis daweseba sadavo normaSi CamoTvlil 
zogierT iseT dawesebulebasTan, rogoricaa samxedro 
nawili, policiis winaswari dakavebis saknebi an peniten-
cialuri dawesebuleba, SesaZloa, gamarTlebuli iyos, 
miuxedavad imisa, rom is Sekrebisa da manifestaciis Ca-
tarebas protestis adresatTan, faqtobrivad, SeuZle-
bels gaxdis“.67 

Tumca, imavdroulad, sakonstitucio sasamarTlom 
araorazrovnad miuTiTa, rom Sekrebis TavisuflebaSi 
Carevis gamarTleba SesaZlebeli iqneba: a) mxolod rea-
luri saWiroebis arsebobisas, rodesac dasaxelebul sa-
jaro interesebs marTlac uSualo safrTxe emuqreba da 

67	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaer-
Tianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri 
gaerTianeba `saqarTvelos konservatiuli partia~, saqarTvelos moqala-
qeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda iuristTa 
asociacia, moqalaqeebi _ daCi caguria da jaba jiSkariani, saqarTvelos 
saxalxo damcveli saqarTvelos parlamentis winaaRmdeg, II, 59.
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b) mxolod im SemTxvevaSi, Tu am miznebis misaRwevad ga-
moyenebuli iqneba uflebaSi Carevis dasaSvebi da auci-
lebeli, proporciuli saSualeba.

rac Seexeba saqarTvelos administraciul samarTal-
darRvevaTa kodeqsis 1741 muxlis mesame nawilis sadavo 
sityvebis konstituciurobas, sakonstitucio sasamarT-
lom gaiziara mopasuxis pozicia, rom sasamarTlos Seu-
ferxebeli muSaobis uzrunvelyofa, zewolisagan misi 
dacva, marTlmsajulebis damoukideblobisa da miuker-
Zoeblobis uzrunvelyofis legitimur mizans ukavSir-
deba. Tumca am SemTxvevaSic, sadavo normiT dawesebu-
li SezRudva miznis miRwevis araTanazomier saSualebad 
miiCnia Semdegi garemoebis gamo: „magaliTad, sasamarT-
los Senobis siaxloves mimdinare mdumare an/da mcire-
ricxovani Sekreba SeiZleba uvnebeli iyos, dawesebule-
bis gamarTuli muSaobisTvis safrTxes ar warmoadgendes. 
sasamarTlos siaxloves sakuTari azris gamoxatvis, Sek
rebis (manifestaciis) Catarebis ufleba garantirebuli 
unda iyos, garda im SemTxvevebisa, rodesac am uflebis 
realizacia sasamarTlos Seuferxebel muSaobas uSlis 
xels. uflebis SezRudva aseve sasamarTloSi mimdinare 
procesis usafrTxoebis moTxovnebiT SeiZleba iyos ga-
marTlebuli.

SeuZlebelia winaswar imis gansazRvra, Tu ra distan-
cia unda iyos daculi legitimuri miznis misaRwevad. 
sxvadasxva dros, Sekrebisa Tu manifestaciis xasiaTis, 
misi ricxovnobisa da sxva faqtorebis gaTvaliswinebiT, 
es manZili gansxvavebuli SeiZleba iyos. Sekreba (manifes-
tacia) SeiZleba SezRudvas daeqvemdebaros, Tu is arsebi-
Tad aferxebs sasamarTlo process, xels uSlis sasamarT-
los (an sxva dawesebulebis) saqmianobas, miuxedavad 
imisa, imarTeba is 20 metris radiusis farglebSi Tu ara. 
amave dros, teritoriuli SezRudvis daweseba ar aris 
gamarTlebuli, Tu uflebis realizebis SesaZlebloba im 
SemTxvevaSic gamoiricxeba, rodesac Sekreba (manifesta-
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cia) sazogadoebrivi wesrigis an sxvaTa uflebebis darR-
vevis safrTxes ar warmoSobs. Sesabamisad, sadavo nor-
mebiT dawesebuli blanketuri akrZalva ar Seesabameba 
saqarTvelos konstituciis 24-e da 25-e muxlebs“.68

maSasadame, dasaxelebuli magaliTebidan gamoikveTa ori 
problema: a) blanketuri norma ar iZleoda yovel konkre-
tul SemTxvevaSi imis dadgenis SesaZleblobas, emuqreboda 
Tu ara safrTxe legitimur, sajaro interesebs da realu-
rad arsebobda Tu ara maTi dacvis da, Sesabamisad, uflebis 
SezRudvis aucilebloba; amitom is iwvevda uflebis SezRu-
dvas im SemTxvevebSic, rodesac amis konstituciiT gaTva-
liswinebuli saWiroeba ar arsebobda; b) amasTan, im SemTx-
vevaSi, rodesac legitimuri interesebis dacvis saWiroeba 
TvalsaCino da aSkara iyo, uflebaSi Carevis aseTi gza yo-
velTvis ver gamodgeboda legitimuri miznebis uzrunvel-
yofis vargis, aucilebel saSualebad, anu is an ver uzrun-
velyofda legitimuri miznebis miRwevas, an imaze metad 
zRudavda uflebas, vidre es aucilebeli iyo. swored es 
gaxda normebis arakonstituciurad cnobis mizezi.

sainteresoa sakonstitucio sasamarTlos pozicia „Se-
krebebisa da manifestaciebis Sesaxeb“ saqarTvelos kano-
nis kidev erTi normis konstituciurobaze msjelobasTan 
dakavSirebiT, rodesac sasamarTlom, marTalia, norma 
konstituciurad cno da uflebis darRveva ar daadgi-
na, magram imavdroulad yuradReba gaamaxvila uflebis 
am gziT SezRudvasa da konkretuli sajaro interesebis 
dacvas Soris kavSiris arsebobis aucileblobaze. kerZod:

sakonstitucio sasamarTlom imsjela „Sekrebebisa 
da manifestaciebis Sesaxeb“ saqarTvelos kanonis me-4 

68	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaerTia-
neba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaer-
Tianeba `saqarTvelos konservatiuli partia~, saqarTvelos moqalaqeebi 
_ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda iuristTa aso-
ciacia, moqalaqeebi daCi caguria da jaba jiSkariani, saqarTvelos saxa-
lxo damcveli saqarTvelos parlamentis winaaRmdeg, II, 61.
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muxlis me-2 punqtis normaze, romelic Sekrebebsa da ma-
nifestaciebze krZalavs iseT mowodebebs, rogorebicaa: 
saqarTvelos konstituciuri wyobilebis damxoba an Za-
ladobiT Secvla, qveynis damoukideblobis xelyofa da 
teritoriuli mTlianobis darRveva. 

sasamarTlom aRniSna: „erTi mxriv, aSkaraa, rom, zogadad, 
danaSaulis da, kerZod, xelisuflebis ZaladobiT Secvlis 
an damxobis Tavidan acileba mniSvnelovan sazogadoebriv 
interess warmoadgens. magram, amave dros, mocemuli davis 
farglebSi sasamarTlom unda Seafasos, ramdenad miiRweva 
aRniSnuli mizani specifikuri Sinaarsis gamonaTqvamebis, 
gancxadebebis akrZalviT. aseve pasuxi unda gaeces kiTx-
vas, SeiZleba Tu ara, rom uflebis SezRudvis safuZveli 
gaxdes iseTi gamonaTqvami, romelic mxolod formalurad 
SeiZleba warmoadgendes danaSaulisaken mowodebas, magram 
realurad ar iwvevdes danaSaulis Cadenis safrTxes“.69 

sakonstitucio sasamarTlom xazgasmiT aRniSna, rom 
konstituciiT daculia kritikuli azri, maT Soris ise-
Tic, romelsac sazogadoebis nawili SeiZleba zedmetad 
mkacrad an araadekvaturad aRiqvamdes. amasTan, miuTi-
Ta, rom „xelisuflebis mimarT gamoTqmuli kritika, maT 
Soris, zogadad xelisuflebis, misi konkretuli wevris an 
mmarTvelobis formis Secvlis moTxovna ver gaxdeba ga-
moxatvis Tavisuflebis, Sekrebisa da manifestaciis ufle-
bis SezRudvis safuZveli. saprotesto aqcias, romelzec xe-
lisuflebisadmi kritikulad ganwyobili xalxi iyris Tavs, 
axasiaTebs xelisuflebis Secvlis an mis gadadgomasTan 
dakavSirebuli mowodebebi. ...moqalaqeebs konstituciiT 
aqvT garantirebuli ufleba, Seikribon da gamoxaton saku-

69	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaerTia-
neba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaer-
Tianeba `saqarTvelos konservatiuli partia~, saqarTvelos moqalaqeebi 
_ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda iuristTa aso-
ciacia, moqalaqeebi daCi caguria da jaba jiSkariani, saqarTvelos saxa-
lxo damcveli saqarTvelos parlamentis winaaRmdeg, II, 92.
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Tari neba, damokidebuleba xelisuflebis mimarT, rac, Ta-
vis mxriv, SeiZleba gavlenas axdendes mimdinare politikur 
Tu sazogadoebriv procesebze, iwvevdes mTavrobis an misi 
wevris gadadgomas, politikuri wyobilebis an mmarTvelo-
bis formis Secvlas. arsebiTad arasworia demokratiuli 
sazogadoebisTvis damaxasiaTebeli aseTi procesis „xeli-
suflebis damxobasTan“ gaigiveba, masTan gaTanabreba“.70 

„mniSvnelovania, rom kanoni, iseve rogorc misi gamo-
yenebis praqtika, ganasxvavebdes gamonaTqvamebs, romle-
bic, erTi mxriv, SesaZloa Zaladobis enas Seicavdes, 
magram, amave dros, uvnebelia da politikuri, socia-
luri Tu samecniero diskursis nawils warmoadgens, 
xolo, meore mxriv, mowodebas, rodesac mis avtors ga-
azrebuli aqvs mowodebis savaraudo Sedegi da miznad 
isaxavs am Sedegis dadgomas... formalurad Zaladobis-
ken mowodebis Semcveli gamonaTqvamebi an iseTi gamo-
naTqvamebi, romlebic erTeul, izolirebul SemTxve-
vas warmoadgens, yvela SemTxvevaSi ar qmnis Zaladobis 
ganxorcielebis realur safrTxes. amave dros, safr-
Txis realurobis gansazRvrisaTvis unda Sefasdes is, 
Tu ra konteqstSi da ra viTarebaSi aris warmoTqmuli 
aseTi mowodeba. yovel konkretul SemTxvevaSi, ufle-
bamosilma organom (pirma) unda Seafasos, warmoadgens 
Tu ara gancxadeba damxobisken, ZaladobiT xelisufle-
bis Secvlisken mowodebas da aris Tu ara Zaladobis 
safrTxe. saxelmwifo uflebamosilia, Caerios da Sewy-
vitos Sekreba (manifestacia) mxolod im SemTxvevaSi, 
Tu mowodeba orive kriteriums akmayofilebs. norma 
konstituciis Seusabamo iqneba, Tu is gamoxatvis Tavi-

70	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaer-
Tianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politiku-
ri gaerTianeba `saqarTvelos konservatiuli partia~, saqarTvelos 
moqalaqeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda 
iuristTa asociacia, moqalaqeebi _ daCi caguria da jaba jiSkariani, sa-
qarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.
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suflebis SezRudvas SesaZlebels xdis zemoaRniSnuli 
kriteriumebis gauTvaliswineblad“.71 

sasamarTlom normis sistemuri ganmartebis gziT daad-
gina, rom „amgvari kritikuli gancxadebebi ar warmoadgens 
sadavo normis regulirebis sferos. sadavo normis reguli-
rebis sferos arc is gamonaTqvamebi ganekuTvneba, romle-
bic formalurad „damxobisken mowodebis“ sityvebs Seicaven, 
magram konteqsti, romelSic es sityvebi iqna warmoTqmuli, 
maTi namdvili arsi da mizanmimarTuleba ar iZleva kanonis 
darRvevis dadgenis safuZvels... sadavo normiT dawesebuli 
akrZalva ukavSirdeba mowodebas, romelic gulisxmobs dana-
Saulebrivi qmedebis sisruleSi moyvanis survils. mowodeba, 
romelic aseTi ganzraxvis gareSea gakeTebuli, sadavo nor-
mis regulirebis sferos ar ganekuTvneba“.72 

am SemTxvevaSi, sasamarTlos poziciaSi yuradsaRebia is 
garemoeba, rom marTalia zogadad msgavsi tipis mowodebe-
bi potenciurad SesaZloa uqmnides safrTxes saxelmwifo 
usafrTxoebasa Tu teritoriul mTlianobas, saxelmwifo 
interesebs, magram kanonmdebloba unda iTvaliswinebdes 
individualuri midgomis SesaZleblobas. kanoni, erTi 
mxriv, SeiZleba da unda iTvaliswinebdes konkretuli kons-
tituciuri interesebis dacvis motiviT ama Tu im uflebis 
SezRudvis saSualebas, magram imavdroulad, unda iZleo-

71	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaer-
Tianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politiku-
ri gaerTianeba `saqarTvelos konservatiuli partia~, saqarTvelos 
moqalaqeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda 
iuristTa asociacia, moqalaqeebi _ daCi caguria da jaba jiSkariani, sa-
qarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.

72	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis ga-
dawyvetleba #2/482,483,487,502 saqmeze moqalaqeTa politikuri gaer-
Tianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politiku-
ri gaerTianeba `saqarTvelos konservatiuli partia~, saqarTvelos 
moqalaqeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda 
iuristTa asociacia, moqalaqeebi _ daCi caguria da jaba jiSkariani, sa-
qarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.
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des imis SesaZleblobasac, rom uflebaSi Careva moxdes 
mxolod im SemTxvevaSi (SemTxvevebSi), rodesac aseTi safr-
Txis gamowveva uSualo, realuri, aSkara da gardauvalia, 
amasTan mxolod iseTi RonisZiebiT, romelic uflebaSi Ca-
revis yvelaze naklebad mzRudavi gziT uzrunvelyofs am 
miznebisTvis zianis miyenebis Tavidan acilebas.

moviyvanT sakonstitucio sasamarTlos praqtikidan 
kidev erT magaliTs, sadac sasamarTlo sakmaod vrclad 
msjelobs uflebis SezRudvis legitimur miznebsa da am 
miznebis miRwevisaTvis kanonmdeblis mier SerCeuli Ro-
nisZiebis (sakuTrebis uflebaSi Carevis konkretuli for-
mis) Tanazomierebaze. sasamarTlom am saqmeSi detalurad 
gaaanaliza Tanazomierebis principis samive komponenti da 
sadavo norma swored am komponentebze dayrdnobiT Seafa-
sa. vinaidan am SemTxvevaSi dasaSvebobisa da aucileblo-
bis komponentebze vmsjelobT, mocemuli gadawyvetilebi-
danac mxolod am or sakiTxze gavamaxvilebT yuradRebas. 

kerZod, saqmeze saqarTvelos moqalaqeebi: daviT jimSe-
leiSvili, tariel gvetaZe da neli dalaliSvili saqarTve-
los parlamentis winaaRmdeg, davis sagani iyo saqarTvelos 
sisxlis samarTlis kodeqsis 52-e muxlis pirveli nawilis 
sityvebi: `...an kanonier mflobelobaSi~.73 

73	 am muxlis pirveli nawiliT ganimarta `qonebis CamorTmevis~ Sinaarsi. 
kerZod, aseTad CaiTvala danaSaulis sagnis an/da iaraRis, danaSaulis 
Casadenad gamiznuli nivTis an/da danaSaulebrivi gziT mopovebuli 
qonebis saxelmwifos sasargeblod usasyidlod CamorTmeva.

	 amave muxlis meore nawilis mixedviT ki, `danaSaulis sagnis an/da iaraRis, 
an danaSaulis Casadenad gamiznuli nivTis CamorTmeva niSnavs eWvmitanilis-
Tvis, braldebulisTvis, msjavrdebulisTvis mis sakuTrebaSi an kanonier 
mflobelobaSi arsebuli, ganzraxi danaSaulis Casadenad gamoyenebuli an 
amisTvis raime saxiT gamiznuli qonebis saxelmwifos sasargeblod usas-
yidlod CamorTmevas. danaSaulis sagnis an/da iaraRis an danaSaulis Casa-
denad gamiznuli nivTis CamorTmeva xdeba sasamarTlos mier, am kodeqsiT 
gaTvaliswinebuli yvela ganzraxi danaSaulisTvis, im SemTxvevaSi, rodesac 
saxezea danaSaulis sagani an/da iaraRi, an danaSaulis Casadenad gamiznuli 
nivTi da maTi CamorTmeva saWiroa saxelmwifo da sazogadoebrivi aucileb-
lobidan an calkeul pirTa uflebebisa da Tavisuflebebis dacvis intere-
sebidan gamomdinare an/da axali danaSaulis Tavidan asacileblad~.
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wina TavSi Cven ukve visaubreT am saqmesTan dakavSire-
biT sadavo normis SemoRebis legitimur mizanze. aseTad 
miCneul iqna danaSaulTan brZolis aucilebeli sazoga-
doebrivi saWiroeba, romlisTvisac saqarTvelos kons-
tituciis 21-e muxlis me-2 punqti kanonmdebels aZlevs 
sakuTrebis uflebis Sinaarsis Semofargvlis SesaZleb-
lobas. dasaxelebuli sajaro miznis sapirwone kerZo in-
teress, sadavo normis mixedviT, warmoadgenda im piris 
sakuTrebis ufleba, romlis qonebac, misi ganzraxvis ga-
reSe, gaxda danaSaulis sagani, iaraRi an danaSaulis Casa-
denad gamiznuli nivTi.

imis gasarkvevad, SeZlo Tu ara kanonmdebelma sakuT
rebis uflebaSi Carevisas daecva gonivruli balansi ker-
Zo da sajaro interesebs Soris ise, rogorc amas aval-
debulebs saqarTvelos konstituciis 21-e muxlis me-2 
punqti, sakonstitucio sasamarTlom normis konstitu-
ciurobis sakiTxi Seafasa Tanazomierebis principze da-
yrdnobiT. kerZod:

„20)	Tanazomierebis principiT sadavo normis konsti-
tuciurobis SefasebisTvis gasaanalizebelia SezRudvis 
dasaSvebobis, aucileblobis, kerZo da sajaro intere
sebs Soris proporciulobis sakiTxebi.

dasaSvebobis sakiTxis gadawyvetisTvis arsebiTi mniS-
vneloba aqvs imis gansazRvras, aris Tu ara sadavo nor-
miT gaTvaliswinebuli RonisZieba damatebiTi sasjeli 
mesakuTrisTvisac. am sakiTxze Tavad sadavo norma iZle-
va pasuxs. saqarTvelos sisxlis samarTlis kodeqsis 52-e 
muxlis me-2 nawilis Tanaxmad, subieqtebi, romlebsac 
SeefardebaT damatebiTi sasjeli, arian: eWvmitanili, 
braldebuli da msjavrdebuli.

sadavo norma, kerZod ki termini `kanonieri mflobe-
loba~ gamoricxavs mesakuTris braleulobas, mis gan-
zraxvas, rom misi nivTi gamoyenebul iqnes danaSaulis 
Casadenad. ganzraxi nebis arsebobisas (gamovlenisas) is 
Tavad iqneboda konkretuli danaSaulis Tanamonawile, 
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Sesabamisad, daikavebda sadavo normiT gaTvaliswinebuli 
eWvmitanilis, braldebulis an msjavrdebulis adgils da 
CamoerTmeoda mis sakuTrebaSi arsebuli danaSaulis sa-
gani, iaraRi da danaSaulis Casadenad gamiznuli nivTi.

moqmedi sisxlis samarTlis kanonmdeblobis zogadi 
moTxovnebis gaTvaliswinebiT, sadavo norma sasjelis Se-
fardebisTvis gadamwyvet mniSvnelobas aniWebs, Tu visgan 
modis ganzraxva, vin iyenebs nivTebs aseTi miznisTvis. 
sadavo normis mixedviT, aseTi ganzraxva momdinareobs 
eWvmitanilisgan, braldebulisa da msjavrdebulisgan, 
Sesabamisad, damatebiTi sasjelis saxiT aseTi qonebis Ca-
morTmeva zustad maT ekisrebaT.

sadavo normam am SemTxvevaSi erTmaneTisgan gayo me-
sakuTre da sakuTrebis obieqti: mesakuTre, vinaidan mis 
mier ar yofila Cadenili danaSaulebrivi qmedeba, da-
tova sisxlissamarTlebrivi pasuxismgeblobisa da sa-
qarTvelos sisxlis samarTlis kodeqsis 52-e muxlis me-2 
nawiliT gansazRvruli sasjelis farglebs miRma. Tumca 
udavoa, rom damatebiTi sasjelis qonebrivi Sedegi mas-
zec (arabraleul mesakuTreze) aisaxeba.

sadavo normis mixedviT, eWvmitanilis, braldebulis, 
msjavrdebulis kanonier mflobelobaSi arsebuli qonebis 
CamorTmeva aucilebelia sadavo normiTve gaTvaliswinebu-
li konkretuli sazogadoebrivi saWiroebisTvis, radgan da-
naSaulis sagani, iaraRi an danaSaulis Casadenad gamiznuli 
nivTi safrTxes uqmnis saxelmwifosa da sazogadoebis inte-
resebs, damoukideblad imisa, vis ekuTvnis aseTi qoneba, _ 
eWvmitanils, braldebuls, msjavrdebuls Tu mesame pirebs.

21) aRniSnul sakiTxTan dakavSirebiT, sainteresoa 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
1950 wlis 4 noembris konvenciisa da adamianis uflebaTa 
evropuli sasamarTlos midgoma.

dasaxelebuli konvenciis pirveli damatebiTi oqmis 
pirveli muxli aRiarebs ra yoveli fizikuri da iuri-
diuli piris uflebas sakuTrebiT Seuferxebel sargeb-
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lobaze, imavdroulad, iTvaliswinebs sakuTrebaze kon-
trolis dawesebis SesaZleblobasac. kerZod: `...winare 
debulebebi aranairad ar akninebs saxelmwifos uflebas, 
gamoiyenos iseTi kanonebi, romelTac is aucileblad 
miiCnevs saerTo interesebis Sesabamisad sakuTrebiT sar-
geblobis kontrolisaTvis, an gadasaxadebisa Tu mosak
reblis an jarimebis gadaxdis uzrunvelsayofad~.

evropuli sasamarTloc, Tavis gadawyvetilebebSi iTva-
liswinebs ra TiToeuli saxelmwifos aseT SesaZleblobas, 
miiCnevs, rom kanonmdebeli farTo mixedulebis zRvriT 
unda sargeblobdes qveyanaSi arsebuli politikuri, eko-
nomikuri Tu sxva problemebidan gamomdinare, pativs scems 
kanonmdeblis im gadawyvetilebas, romelic saerTo inte-
resiT aris ganpirobebuli da aSkara, gonivrul safuZvels 
ar aris moklebuli (jeimsi gaerTianebuli samefos winaaR-
mdeg, 1994 wlis 28 seqtembris gadawyvetileba).

mniSvnelovania, rom adamianis uflebaTa evropulma 
sasamarTlom msgavsi kategoriis saqmeebi (danaSaulis 
sagnisa da iaraRis CamorTmevis SemTxvevebi) ganixila 
pirveli damatebiTi oqmis pirveli muxlis me-2 punqtis 
farglebSi. amasTan, yvela saqme ganmcxadeblis (mesaku-
Tris) sawinaaRmdegod gadawyda, anu sasamarTlom sa-
kuTrebis uflebaSi aseTi Careva (danaSaulis sagnisa 
da iaraRis CamorTmeva, romlis mesakuTresac danaSau-
lis CadenaSi brali ar miuZRvis) dasaSvebad da pirve-
li damatebiTi oqmis pirveli muxlis Sesabamisad miiC-
nia (ix.: 1995 wlis 5 maisis gadawyvetileba saqmeze ear 
kanada gaerTianebuli samefos winaaRmdeg; 1986 wlis  
24 oqtombris gadawyvetileba saqmeze agosi gaerTiane-
buli samefos winaaRmdeg).

…...zemoaRniSnulidan gamomdinare, TavisTavad, aseTi 
qonebis CamorTmeva, mesakuTris braleulobis gauTva-
liswineblad, dasaSvebia da aucilebelic dasaxelebuli 
miznebis misaRwevad. is xels uwyobs problemis drou-
lad, myisierad da efeqturad gadawyvetas, gamiznulia 
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konkretuli danaSaulis Semdgomi garTulebebis (axali 
danaSaulis Cadenis, qveyanaSi ekonomikuri stabiluro-
bis, normaluri samoqalaqo brunvisTvis xelis SeSlis da 
sxva) Tavidan acilebisken. mocemul SemTxvevaSi sajaro 
miznebi Zalze mniSvnelovania, amitom maTi miRweva amarT-
lebs sakuTrebaSi Carevis aucileblobas.

bunebrivia, sakuTrebis uflebaSi aseTi saxiT Carevis 
dasaSveboba da aucilebloba, TavisTavad, ar niSnavs Ca-
revis proporciulobas~.74 

3.2.	proporciuloba

proporciuloba Tanazomierebis principis bolo da 
arsebiTi safexuria. yvela zemoxsenebul sakiTxze dade-
biTi pasuxis SemTxvevaSi, swored proporciulobas eniWe-
ba gadamwyveti mniSvneloba uflebaSi Carevis samarTlia-
nobis, konstituciurobis Sesafaseblad. 

Tanazomierebis principis am komponentze dayrdnobiT 
fasdeba damokidebuleba mizansa da saSualebas Soris, 
mjelobis sagania _ ramdenad adekvaturi da proporciu-
lia uflebaSi Carevis konkretuli forma im legitimuri 
miznebisa, romelTa misaRwevadac is iqna SerCeuli. aseTi 
msjelobis sayrdens warmoadgens dapirispirebuli inte-
resebis _ uflebis (romlis SezRudvac xdeba) da konkre-
tuli legitimuri miznis (kerZo an sajaro interesis, 
romlis dacvis valdebulebac saxelmwifos aqvs) awona, 
Sejereba, raTa arcerTi maTganisTvis ar moxdes, meoris 
xarjze, usafuZvlod upiratesobis miniWeba. 

moviyvanT magaliTs sakonstitucio sasamarTlos pra-
qtikidan proporciulobis komponentis mixedviT normis 
konstituciurobis Sefasebis Taobaze:

74	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi: daviT jimSeleiSvili, 
tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg.
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saqmeze saqarTvelos moqalaqeebi: daviT jimSeleiSvi-
li, tariel gvetaZe da neli dalaliSvili saqarTvelos 
parlamentis winaaRmdeg (romelzec Cven ukve araerT-
gzis visaubreT), sasamarTlom normis konstituciuro-
ba Seafasa Tanazomierebis principis yvela komponentis 
mixedviT. uflebaSi Carevis legitimuri miznisa da misi 
dacvis aucileblobis sakiTxis dadgenis, aseve am miznis 
misaRwevad uflebis SemzRudveli konkretuli RonisZie-
bis dasaSvebobisa da aucileblobis Sefasebis Semdeg 
saWiro gaxda sadavo normis proporciulobis Sefaseba. 
„Tanazomierebis Sefasebisas gadamwyvetia mizansa da sa-
Sualebas Soris proporciulobis sakiTxis garkveva.…... 
es uzrunvelyofs gonivrul balanss kerZo da sajaro 
interesebs Soris, rodesac arcerTi maTganis dacva ar 
xdeba meoris araproporciulad SezRudvis xarjze“.75

imis Sesafaseblad, aris Tu ara eWvmitanilis, bralde-
bulis, msjavrdebulis kanonier mflobelobaSi arsebu-
li danaSaulis sagnis, iaraRis an danaSaulis Casadenad 
gamiznuli nivTis saxelmwifos sasargeblod usasyidlod 
CamorTmeva sadavo normis SemoRebis legitimuri mizne-
bis miRwevis proporciuli, sasamarTlom ramdenime gare-
moebaze gaamaxvila yuradReba. am TvalsazrisiT, arsebi-
Ti mniSvneloba hqonda sadavo normiTve gaTvaliswinebul 
garantiebs, romlebic icaven mesakuTres mis sakuTrebaSi 
araadekvaturi Carevisgan. 

„mniSvnelovania, rom qonebis CamorTmevis Sesaxeb ga-
dawyvetilebas iRebs sasamarTlo. amasTan, sadavo norma 
sasamarTlos rig valdebulebebs akisrebs, kerZod:

a) pirvel rigSi, unda dadgindes, saxeze aris Tu ara 
danaSaulis sagani an/da iaraRi, an danaSaulis Casade-
nad gamiznuli nivTi. aseTad, sadavo normis mixedviT, 

75	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiSvi-
li, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis wi-
naaRmdeg, II, 22.
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CaiTvleba mxolod danaSaulis Casadenad gamoyenebuli an 
amisTvis raime saxiT gamiznuli qoneba, anu CamorTmevis 
aucileblobis gamarTlebisTvis erT-erTi gadamwyveti 
zustad is garemoebaa, rom konkretuli qonebis mizno-
brivi gamoyeneba moxda an moxdeba danaSaulis Casadenad.

maSasadame, saubaria iseT nivTebze, romlebic gasulia 
normaluri samoqalaqo brunvidan _ maTi xelSewyobiT 
Cadenil iqna danaSauli, an maTi gamoyeneba gamiznulia 
aseve danaSaulis Casadenad. bunebrivia, es garemoeba 
utyuarad dadgenas moiTxovs, rac konkretuli saqmis 
ganmxilvel sasamarTlos evaleba.

b) damatebiTi sasjelis saxiT qonebis CamorTmevis Se-
fardebisTvis aucilebelia Semdegi pirobebis arseboba: 
es saWiro unda iyos saxelmwifo da sazogadoebrivi au-
cileblobidan an calkeul pirTa uflebebisa da Tavisu-
flebebis dacvis interesebidan gamomdinare, an/da axali 
danaSaulis Tavidan asacileblad.

sasamarTlom zedmiwevniT unda gamoikvlios, realu-
rad arsebobs Tu ara zemoaRniSnuli pirobebi. konkretu-
li garemoebebis Seswavlis Sedegad man unda gaarkvios, 
aris Tu ara realuri safrTxe sxvaTa uflebebis darR-
vevisa, aseve, rom gardauvalia am qonebiT axali danaSau-
lis Cadena da sxva. am dros sasamarTlom aucileblad 
unda gaiTvaliswinos Semdegi garemoeba: aseTi qonebis 
arCamorTmeviT realurad miadgeba Tu ara saxelmwifos, 
sazogadoebas an konkretul adamianebs is ziani, romlis 
Tavidan asacileblad SemoRebulia norma; aseve Zalze 
zustad unda ganWvritos, qonebis CamorTmeviT marTlac 
miiRweva Tu ara dasaxelebuli miznebi“.76 

aRniSnul saqmeze uflebaSi Carevis proporciulobis 
Sefasebisas gadamwyveti mniSvneloba hqonda aseve Semdeg 

76	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiSvi-
li, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis wi-
naaRmdeg, II, 22.
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garemoebas: sadavo normis mixedviT, mesakuTre ar karga-
vs uflebas qonebaze. is garemoeba, rom kanonier mflobe-
lobaSi arsebuli qonebis CamorTmeva ar aris mesakuTris 
mimarT Sefardebuli sasjeli, utovebs mas uflebas, ida-
vos samoqalaqosamarTlebrivi wesiT.

sakonstitucio sasamarTlom yuradReba gaamaxvila, am 
TvalsazrisiT, samoqalaqo kanonmdeblobiT gaTvaliswi-
nebul garantiebze: „saqarTvelos samoqalaqo kodeqsi 
iTvaliswinebs pasuxismgeblobas rogorc saxelSekrule-
bo valdebulebis darRvevisTvis, ise deliqturi zianis-
Tvis, rac mesakuTres aZlevs SesaZleblobas, mosTxovos 
eWvmitanils, braldebulsa da msjavrdebuls valdebu-
lebis Sesruleba an zianis anazRaureba, kerZod:

361-e muxlis me-2 nawilis Tanaxmad: ̀ valdebuleba unda 
Sesruldes jerovnad, keTilsindisierad, daTqmul dro-
sa da adgilas. am moTxovnebis daucveloba niSnavs val-
debulebis darRvevas, rac, 394-e muxlis pirveli nawilis 
mixedviT, ganapirobebs zianis anazRaurebis moTxovnis 
uflebas. garda amisa, 992-e muxli avaldebulebs pirs, 
romelic sxva pirs marTlsawinaaRmdego, ganzraxi an gau-
frTxilebeli moqmedebiT miayenebs zians, aunazRauros 
es ziani.

mocemul SemTxvevaSi ara aqvs mniSvneloba, ra formiT 
gankargavs piri mis kanonier mflobelobaSi arsebul qone-
bas: dakargavs, gaaCuqebs, gayidis Tu, danaSaulis Cadenis 
Sedegad, saxelmwifos sasargeblod CamoerTmeva. gadamwyve-
tia is garemoeba, rom misi garkveuli ganzraxi qmedebis 
Sedegad kreditors (mesakuTres) miadga ziani. bunebrivia, 
gankargvis formas arc mesakuTrisTvis aqvs mniSvneloba _ 
rodesac es xdeba masTan SeTanxmebis, misi saTanado nebis 
gareSe, is nebismier SemTxvevaSi erTnairad zaraldeba.

rodesac mesakuTre kanonmdeblobiT gaTvaliswinebuli 
ama Tu im formiT gadascems qonebas sxva pirs, is yovel
Tvis aris im riskis matarebeli, rom mis mier SerCeuli 
kontrahenti SesaZloa aRmoCndes arakeTilsindisieri. 
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amasTan, SesaZlebloba qonebis ukan dabrunebisa yovel
Tvis erTnairi ar aris. magaliTad, rodesac mesakuTrem 
nivTi gadasca damqiravebels, xolo am ukanasknelma es 
nivTi mihyida mesame pirs, saqarTvelos samoqalaqo kodeq-
sis mixedviT, dava keTilsindisieri SemZenis sasargeblod 
wydeba. mesakuTres ki rCeba SesaZlebloba, mosTxovos pa-
suxi arakeTilsindisier kontrahents, romelmac TviTne-
burad gaasxvisa misi nivTi. es garemoeba, ZiriTadad, ganpi-
robebulia normaluri samoqalaqo brunvis stabilurobis 
SenarCunebis aucileblobiT. aseT SemTxvevebSi qonebis 
dabrunebis SeuZlebloba im riskis uSualo gamoxatule-
baa, rasac mesakuTre eweva partnioris arCevaSi.

maSasadame, saxelSekrulebo urTierTobebSi kontrahen-
tis SerCevisas mesakuTre yovelTvis aris riskis matarebe-
li. maT Soris, im riskis matarebelicaa, rom misi qoneba Se-
saZloa, danaSaulis Casadenad gamoiyenon. aseT SemTxvevebSi 
kanonmdebeli afrTxilebs yvela mesakuTres, rom, Tu misi 
qoneba gaxdeba danaSaulis sagani an iaraRi, is usasyidlod 
gadaecema saxelmwifos, radgan es aucilebelia konkretu-
li sazogadoebrivi saWiroebisTvis, sxvaTa uflebebis dac-
visTvis, axali danaSaulis Tavidan asacileblad.

bunebrivia, qonebis dakargvis aseTi albaToba, erTi 
mxriv, miuTiTebs yovel mesakuTres, ufro gulmodgined 
SearCios sando kontrahenti, miiRos zomebi SesaZlo zianis 
Tavidan asacileblad, magaliTad: qonebis dazRveva, xelSe-
krulebis pirobebis zedmiwevniT gansazRvra da a.S. Tumca 
xelSekrulebis monawilis dacvis umniSvnelovanesi (uni-
versaluri) saSualeba aris zianis anazRaurebis moTxovnis 
ufleba, rodesac am zianis Tavidan acileba ver moxerxda.

saqarTvelos samoqalaqo kodeqsis mixedviT, pirma, ro-
melic valdebulia, aanazRauros ziani, unda aRadginos 
is mdgomareoba, romelic iarsebebda, rom ar damdgariyo 
anazRaurebis mavalebeli garemoeba (408-e muxlis pirve-
li nawili); Tu es SeuZlebelia, an amisTvis saWiroa ara-
Tanazomierad didi danaxarjebi, maSin kreditors SeiZ
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leba mieces fuladi anazRaureba (mux. 409); ziani unda 
anazRaurdes ara mxolod faqtobrivad damdgari qone-
brivi danaklisisTvis, aramed miuRebeli SemosavlisTvi-
sac. amasTan, miuReblad iTvleba Semosavali, romelic 
ar miuRia pirs da romelsac igi miiRebda, valdebuleba 
jerovnad rom Sesrulebuliyo (mux. 411); zianis odeno-
bis gansazRvrisas mxedvelobaSia misaRebi is interesi, 
romelic kreditors hqonda valdebulebis jerovani 
Sesrulebis mimarT. zianis odenobis dasadgenad gaTva-
liswinebul unda iqnes xelSekrulebis Sesrulebis dro 
da adgili (mux. 414).

dasaxelebuli normebis analizi cxadyofs, rom, sa-
qarTvelos samoqalaqo kodeqsis mixedviT, mesakuTres 
aqvs samarTlebrivi SesaZlebloba, arakeTilsindisieri 
kontrahentisgan miaRwios nakisri valdebulebis Sesru-
lebas an zianis srulad anazRaurebas.

amgvarad, sadavo normiT gaTvaliswinebuli sajaro 
miznebi warmoadgenen ra aucilebel sazogadoebriv 
saWiroebas, saqarTvelos konstituciis 21-e muxlis 
me-2 punqtis mniSvnelobiT, am miznebis miRwevisTvis 
sakuTrebis uflebis SezRudva gamarTlebulia. imav-
droulad, ar xdeba sakuTrebis uflebis gadametebu-
li, sajaro miznis araadekvaturi SezRudva, radgan 
mesakuTre, marTalia, kargavs qonebas, magram inarCu-
nebs uflebas masze. amasTan, saqarTvelos samoqala-
qo kodeqsiT gaTvaliswinebulia arakeTilsindisieri 
kontrahentisgan zianis anazRaurebis sakmarisi Sesa-
Zleblobebi.

maSasadame, sadavo normis mixedviT, sajaro miznis 
miRweva ar xdeba sakuTrebis uflebaSi araproporciuli 
Carevis xarjze~.77 

77	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 
gadawyvetileba saqmeze saqarTvelos moqalaqeebi _ daviT jimSeleiSvi-
li, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis wi-
naaRmdeg, II, 23.
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Tanazomierebis principze dayrdnobiT normis kons-
tituciurobis SemowmebasTan dakavSirebiT, saintere-
soa Semdeg kiTxvaze pasuxis gacema: SesaZlebelia Tu 
ara konstituciiT gaTvaliswinebuli da dasacavi in-
teresebis (legitimuri miznebis) gradacia maTi serio-
zulobisa Tu meti mniSvnelovnebis motiviT, rac maTi 
dacvis ufro maRal standarts moiTxovs da gulisx-
mobs maT dasacavad ama Tu im uflebaSi ufro inten-
siuri Carevis TavisTavad gamarTlebas? an/da SesaZle-
belia esa Tu is ufleba (ar igulisxmeba absoluturi 
uflebebi (uflebrivi komponentebi), romelTa SezRu-
dva konstituciiT akrZalulia) TavisTavad da upiro-
bod prioritetiT sargeblobdes sxva uflebebTan an 
sajaro interesebTan mimarTebiT?

aseTi TavisTavadi prioritetebi, rac bunebrivad qu-
las Sematebda da upiratesobis miniWebis samarTlebriv 
valdebulebas warmoSobda ama Tu im interesis an kons-
tituciuri uflebisTvis, migvaCnia, rom ar unda arse-
bobdes. principulad araswori iqneboda aseTi pirobiTi 
ierarqiis, rogorc mocemulobis, aRiareba da masze da-
yrdnobiT saqmeebis gadawyveta. 

SesaZloa, iseTi sajaro interesisTvis, rogoricaa 
teritoriuli mTlianobis an suverenitetis dacva, ama 
Tu im uflebaSi umniSvnelo Carevac arasamarTliani 
da gaumarTlebeli iyos (magaliTad, Tu is ar warmoad-
gens uflebaSi Carevis dasaSveb saSualebas), maSin rode
sac gadaadgilebis Tavisuflebis Seuferxebeli reali-
zaciisaTvis Sekrebis TavisuflebaSi intensiuri Careva 
- samarTliani, proporciuli da, Sesabamisad, gamarTle-
buli (magaliTad, Tu Sekrebis monawileTa mier gzis ga-
daketva TviTmiznur xasiaTs atarebs).

saqmisadmi individualur midgomasa da kerZo Tu sa-
jaro interesisaTvis avtomaturad da TavisTavad prio-
ritetis miniWebis SeuZleblobaze, aramarTebulobaze 
araerTxel miuTiTebia sakonstitucio sasamarTlos. mo-
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viyvanT magaliTs erT-erTi saqmidan, sadac sasamarTlos 
dasWirda iseT mniSvnelovan interesebs Soris samarT-
liani balansis arsebobis garkveva, rogorebicaa: rwme-
nis Tavisufleba da qveynis dacvis valdebuleba. kerZod 
sasamarTlom miuTiTa:

`...miuxedavad rwmenis Tavisuflebis udidesi mniS-
vnelobisa, rogorc demokratiuli sazogadoebisaTvis, 
ise TiToeuli adamianis pirovnuli avtonomiisa da Tvi-
TrealizaciisTvis, saxelmwifos ara aqvs valdebuleba, 
marTlzomier qmedebad miiCnios adamianebis yovelgvari 
gadawyvetileba, romelsac isini sakuTari rwmenis Sesaba-
misad iReben. calkeul SemTxvevebSi saxelmwifo ufleba-
mosilia da valdebulic, Caerios rwmenis TavisuflebaSi, 
raTa uzrunvelyos sxvaTa avtonomiis pativiscema, ca-
lkeuli individebisa Tu sazogadoebis legitimuri inte-
resebis dacva...

amitom adamianebi TavianTi rwmenisaTvisac (reli-
giisTvis) unda moelodnen garkveuli sazRauris gaRe-
bas, radgan isini sazogadoebis wevrebi arian, sadac 
maT msgavsad, sxva adamianebic saWiroeben TviTreali-
zacias, rac SeuZlebelia TiToeuli maTganis Rirsebis, 
uflebebis, avtonomiis pativiscemis gareSe. amitom 
saxelmwifos mxridan mxolod garkveuli valdebulebe-
bis dakisreba pirovnebaze, romelic cdilobs, daicvas 
Tavisi rwmenis moTxovnebi da icxovros maT Sesabami-
sad, TavisTavad yovelTvis ar niSnavs rwmenis Tavisu-
flebis darRvevas...

rwmenis Tavisuflebis rTuli buneba da mravalmxrivi, 
ganusazRvreli Sinaarsi ar unda gadaiqces gadaulaxav 
dabrkolebad imisaTvis, rom Sesabamisi sajaro intere-
sebis dasacavad moxdes misi Tanazomieri SezRudva. anu 
uflebis aseTi buneba ar unda gaxdes am uflebiT boro-
tad sargeblobis safuZveli, adamianebi ar unda gadaiqc-
nen sakuTari Tavebis kanonmdeblebad, da mxolod Tavad 
ar unda gadawyviton, ra aris maTi sindisisa da rwme-
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nis Sesabamisi da mxolod im kanonebs ar daemorCilon, 
romlebic, maTi azriT, jerovania... 

imavdroulad, aucilebelia balansis dacva piris rwme-
nis Tavisuflebasa da qveynis dacvis valdebulebas Soris, 
ise, rom am konstituciuri Rirebulebebis harmonizaciiT 
moxdes rwmenis Tavisuflebis dacva da, amasTan, ar moxdes 
valdebulebis Sesrulebisagan Tavis iolad arideba...

rwmenis Tavisuflebasa da qveynis dacvis valdebule-
bas Soris gonivruli balansis dacva moiTxovs am intere-
sebis Tanaarsebobis uzrunvelyofas da ara erTis dacvas 
meoris xelyofis xarjze~.78

sasamarTlo individualurad unda miudges yovel konkre-
tul saqmes, skrupulozurad unda Seafasos dapirispirebu-
li interesebi da maT Soris balansis miRwevis normatiuli 
mcdeloba _ kanoni (norma), romelic iTvaliswinebs ufleba-
Si Carevas ama Tu im konstituciuri iteresis dasacavad. yo-
vel konkretul SemTxvevaSi gadamwyveti mniSvneloba eqneba 
Cven mier ukve araerTgzis dasaxelebuli sakiTxebis erTo-
bliobas: a) unda arsebobdes nebismieri sajaro interesis-
Tvis _ iqneba es teritoriuli mTlianoba, sazogadoebrivi 
wesrigi Tu adamianis uflebebis dacva, ama Tu im uflebis 
SeuzRudavad ganxorcielebis Sedegad savaraudo zianis mi-
yenebis safrTxe; b) individualur Sefasebas eqvemdebareba am 
safrTxis Tvisebrioba, misi xarisxi, masStabi; g) amis gaTva-
liswinebiT, konkretul uflebaSi Carevis kanonmdeblis mier 
SerCeuli gza unda iyos misaRebi, sakmarisi, amasTan aucile-
beli, minimalisturad mzRudavi da proporciuli.

78	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris gadawyve-
tileba #1/1/477 saqmeze saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg, II, 44, 46, 49.
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konstituciurobis Sefasebis kriteriumi

4.1.	kanoni unda pasuxobdes „kanonis xarisxis“ 
moTxovnebs

konstituciur marTlmsajulebaSi samarTlebrivi 
saxelmwifos principis gamoyenebis praqtikuli Sedegia 
aseve kanonis ganWvretadobis principis safuZvelze 
normis konstituciurobis Sefasebis standartis Semo-
Reba. winamdebare TavSi vimsjelebT imaze, Tu rogor, 
raze dayrdnobiT afasebs sakonstitucio sasamarT-
lo normis ganWvretadobas da ratom aris es principi 
mniSvnelovani kriteriumi normis konstituciurobis 
Sefasebisas. 

marTalia, ganWvretadobis princips konstituciis 
teqstSi normatiuli Sinaarsi ara aqvs, Tumca sakon
stitucio sasamarTlom am kriteriumiT normis kon
stituciurobis Sefasebis valdebuleba amoikiTxa 
samarTlebrivi saxelmwifos principis arsidan, ker-
Zod: „sakonstitucio sasamarTlom araerTxel aRniS-
na samarTlebrivi saxelmwifos principis mniSvneloba, 
romlis calkeuli elementebi gamoxatulebas povebs 
saqarTvelos konstituciis mraval debulebaSi. gar-
da amisa, arsebobs samarTlebrivi saxelmwifos ele-
mentebi, romlebic SeiZleba pirdapir ar iyos gaTva-
liswinebuli konstituciis romelime normiT, magram 
aranaklebi datvirTva mieniWoT, radganac maT gare-
Se SeuZlebelia samarTlebrivi saxelmwifos princi-
pis realizeba. samarTlebrivi saxelmwifos princi-
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pis amgvar elements warmoadgens e.w. `ganWvretadobis 
principi.~~79 

sakonstitucio sasamarTlo am kriteriumiT normis 
konstituciurobis Sefasebis relevanturobamde miiyvana 
konkretulma saqmeebma, konstituciurma sarCelebma, ro-
desac TvalsaCino gaxda, rom sadavo normis ganusazRvre-
lobam, bundovanebam SesaZloa, SecdomaSi Seiyvanos samarT-
lebrivi urTierTobebis monawileni da gazardos adamianis 
uflebebis darRvevis riskebi, radgan: erTi mxriv, aman 
SesaZloa, mcdari warmodgenebi Seuqmnas normis adresats 
normiT gamowveul samarTlebriv SedegebTan dakavSirebiT, 
xolo meore mxriv, samarTalSemfardebels misces TviTne-
bobis, adamianis uflebebSi gadametebuli Carevis safuZve-
li. amitom sakonstitucio sasamarTlom dainaxa sakuTari 
valdebuleba, normis konstituciurobis Sefasebisas, ana-
lizisas, daadginos, xom ar gamouwvevia uflebis darRveva 
normis ganusazRvrelobas. Sesabamisad, sasamarTlos pra-
qtikaSi gaCnda „kanonis xarisxis“ Sefasebis standarti. 

rogorc ukve aRvniSneT, nebismier uflebaSi Care-
va, uflebis SezRudva, konstituciis mixedviT, kanoniT 
unda iyos gaTvaliswinebuli. imavdroulad, imisaTvis, 
rom SezRudva kanoniT gaTvaliswinebulad CaiTvalos, 
pirvel rigSi, Tavad kanoni unda Seesabamebodes „kanonis 
xarisxis“ moTxovnebs. „`kanonad~ SeiZleba CaiTvalos sa-
kanonmdeblo saqmianobis mxolod is produqti, romelic 
pasuxobs kanonis xarisxis moTxovnebs. es ukanaskneli ki 
gulisxmobs kanonis Sesabamisobas samarTlis uzenaeso-
bisa da samarTlebrivi usafrTxoebis principebTan. am 
principebis realuri dacvisTvis praqtikuli da gada-
mwyveti mniSvneloba aqvs kanonis xelmisawvdomobasa da 
ganWvretadobas.

79	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris ga-
dawyvetileba #2/3/406,408 saqmeze saqarTvelos saxalxo damcveli da 
saqarTvelos axalgazrda iuristTa asociacia saqarTvelos parlamen-
tis winaaRmdeg. 
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... kanonmdebeli valdebulia, miiRos zusti, mkafio, 
araorazrovani, ganWvretadi kanonmdebloba (normebi), 
romelic pasuxobs kanonis gansazRvrulobis moTxovnas. 
es garemoeba erT-erTi gadamwyveti kriteriumia nor-
mis konstituciurobis Sefasebisas. kanonmdeblis aseTi 
valdebuleba ki samarTlebrivi saxelmwifos principidan 
momdinareobs.“80 `norma unda iyos naTeli da gansazR-
vrulobis moTxovnebTan Sesabamisi“.81

Tumca, imavdroulad, sakonstitucio sasamarTlosTvis 
TvalsaCinoa, raoden frTxil da akuratul midgomas moi-
Txovs es sakiTxi sasamarTlosgan. normebis umravlesoba 
sxvadasxva adamianma (samarTalSemfardeblebma, samarTalga-
momyeneblebma) SesaZloa gansxvavebulad waikiTxos, aRiqvas. 
da Tu es realoba gaxdeba safuZveli normis ganuWvreta-
dobisa da arakonstituciurobis mtkicebisTvis, Tavad sa-
samarTlo gaxdeba Secdomis daSvebis riskis matarebeli.

amitom sakontitucio sasamarTlos, pirvel rigSi, unda 
gadaewyvita misive samoqmedo instruqciebi _ ras gulis
xmobs sakonstitucio sasamarTlo normis gansazRvrulo-
bis, ganWvretadobis moTxovnaSi da ra kriteriumebiT afa-
sebs is kanonis xarisxs? mas es sakiTxebi unda gadaewyvita 
rogorc sakuTari moqmedebis diapazonis gasarkvevad, ise 
misive gadawyvetilebis ganWvretadobisTvis.

bunebrivia, kanonis xarisxze msjelobisas gadamwyveti 
mniSvneloba aqvs kanoniT uflebis darRvevis riskebis 
Tavidan acilebas, _ es aris sayrdenic da mTavari kri-
teriumic. Tumca am zogadi midgomis farglebSi sakons-
titucio sasamarTlom kanonmdebels araerTi moTxovna 
wauyena, kerZod:

80	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris gadawyve-
tileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa asociacia 
da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos parla-
mentis winaaRmdeg, II, 11. 

81	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris ga-
dawyvetileba #2/2-389 saqmeze saqarTvelos moqalaqe maia naTaZe da sxvebi 
saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRmdeg, II, 6.
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a)	 „kanonis xarisxi moiTxovs, rom sakanonmdeblo 
regulacia iyos imdenad mkafio, rom pirma, romlis 
uflebaSi Carevac xdeba, SeZlos samarTlebrivi mdgo-
mareobis adekvaturad Secnoba da sakuTari qmedebis 
Sesabamisad warmarTva“.82 „adamians unda SeeZlos, zus-
tad gaarkvios, Tu ras moiTxovs misgan kanonmdebeli 
da miusadagos am moTxovnas Tavisi qceva~.83 „aucile-
belia normis Sinaarsobrivi sizuste, araorazrovne-
ba. norma unda iyos sakmarisad gansazRvruli ara mxo-
lod Sinaarsis, aramed regulirebis sagnis, miznisa 
da masStabebis mixedviT, raTa adresatma moaxdinos 
kanonis swori aRqma da Tavisi qcevis ganxorciele-
ba mis Sesabamisad, ganWvritos qcevis Sedegebi“.84 anu 
pirveli nabiji am gzaze iyo kanonmdeblisadmi waye-
nebuli moTxovna, rom norma iyos sakmarisad mkafio, 
gasagebi, raTa mis adresats darCes cxadi warmodgena 
imis Taobaze, ras moiTxovs misgan norma da rogor 
unda moiqces is, rom misi qmedeba CaiTvalos kanonis 
Sesabamisad. imisaTvis, rom moiqce kanonis mixedviT, 
ar daarRvio is da Tavidan aicilo kanonis darRvevis 
negatiuri samarTlebrivi Sedegebi (pasuxismgeblobis 
CaTvliT), rogorc minimum, unda gaerkve mis arsSi. 
amisTvis ki kanoni xelmisawvdomi da sakmarisad ga-
sagebi unda iyos. Tu kanoni amis SesaZleblobas ar 
iZleva, adamianma, kanonis Sesabamisad qcevis gancdiT, 

82	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris gadawyve-
tileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa asociacia 
da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos parla-
mentis winaaRmdeg, II, 11.

83	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 
#2/2/389 gadawyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe da  
sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis wina-
aRmdeg, II, 6. 

84	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris 
gadawyvetileba #2/3/406,408 saqmeze saqarTvelos saxalxo damcve-
li da saqarTvelos axalgazrda iuristTa asociacia saqarTvelos 
parlamentis winaaRmdeg.
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metic, kanonis Sesrulebaze sagangebod zrunviT, Se-
saZloa, swored am dros daarRvios is. 

b) imavdroulad, uflebaSi Carevis mareglamenti-
rebeli normebi gansakuTrebiT maRali xarisxiT eqs-
pertizas moiTxovs im TvalsazrisiTac, rom ufle-
bis SezRudvisas gamoiricxos saxelmwifos mxridan 
uflebaSi gadametebuli, araproporciuli Carevis 
SesaZlebloba.

uflebaTa darRvevis albaToba da saSiSroeba maRa-
lia, rodesac uflebis SemzRudveli regulacia (ka-
noni an misi norma) imdenad bundovania, rom iZleva 
uflebaSi ufro intensiurad, araTanazomierad Care-
vis interpretaciis SesaZleblobas da, Sesabamisad, 
qmnis noyier niadags TviTnebobisaTvis. aseTi riske-
bis Tavidan asacileblad sakonstitucio sasamarT-
lom kanonmdebels Semdegi moTxovnebi wauyena: „kanon-
Si detalurad, mkafiod, sakmarisi damajereblobiTa 
da sicxadiT unda iyos mocemuli uflebaSi Carevis 
konkretuli mizani, amocanebi, safuZvlebi. araora-
zrovani, naTeli da ganWvretadi unda iyos uflebaSi 
Carevis wesi“.85 

„kanonis sizuste, ganWvretadoba da xelmisawvdo-
moba moicavs im aucilebel pirobasac, rom uflebis 
SezRudvaze uflebamosili pirebis dasaSvebi moqme-
debis farglebi iyos konkretuli, gasagebi, mkafio. 

kanonisadmi aseTi moTxovna aucilebelia uflebaSi 
Carevaze uflebamosili piris (organos) SezRudvisa 
da Semdgomi kontrolis uzrunvelyofisTvis, rad-
gan am Tanamdebobis pirebs konkretuli sajaro in-
teresis miRweva samarTlebrivi saxelmwifosgan aqvT 
dakisrebuli. samarTlis uzenaesobis principTan Se-

85	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris ga-
dawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa aso-
ciacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg.
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sabamisobisaTvis kanoni unda uzrunvelyofdes ufle-
bis efeqturi dacvis SesaZleblobas xelisuflebis 
mxridan TviTneburi Carevisagan. es, pirvel rigSi, 
gulisxmobs, rom Tavad kanoniT detalurad, sicxa-
dis sakmarisi xarisxiT ganisazRvros sajaro xeli-
suflebis uflebamosileba am sferoSi. Sesabamisad, 
kanoni ar unda iZleodes SesaZleblobas, rom aRmas-
rulebelma xelisuflebam damoukideblad daadginos 
sakuTar qmedebaTa diapazoni. Tu uflebaSi Carevaze 
uflebamosil pirs zustad da konkretulad ar eco-
dineba Tavisi SesaZlo moqmedebis farglebi, erTi 
mxriv, uneblied gaizrdeba riski uflebaSi araswori, 
gadametebuli Carevisa, xolo, meore mxriv, cdunebac 
uflebis Segnebulad borotad gamoyenebisa, risi ka-
nonzomieri Sedegic aris uflebis darRveva. 

saxelmwifo xelisuflebis konstituciiT dadge-
nil farglebSi ganxorcielebis uzrunvelyofisaTvis 
(konstituciis me-5 muxlis pirveli punqti) norma im-
denad naTeli unda iyos, rom gamoiricxos misi survi-
lisamebr an subieqturad ganmartebis albaToba. 

zogadad, moTxovnebi kanonmdeblis mimarT miT 
ufro mkacria, rac ufro intensiuria Careva adamia-
nis uflebebSi. kanonmdebels akisria valdebuleba, 
sajaro xelisufleba uzrunvelyos saxelmZRvanelo 
mimarTulebebiT, romlebic ganWvretads xdian mis 
mier konkretuli gadawyvetilebis miRebis SesaZleb-
lobas, aucileblobas Tu gardauvalobas, sisworesa 
da marTlzomierebas, imavdroulad, moqalaqes uqm-
nian warmodgenas, Tu ra zomebi iqneba mis mimarT ga-
tarebuli. 

kanonis gansazRvrulobis moTxovna aris samoqme-
do instruqcia kanonmdeblisTvis, amave dros, is war-
moadgens SemzRudav garemoebas aRmasrulebeli da 
sasamarTlo xelisuflebebisTvis. amitom kanonmdebe-
li valdebulia, sajaro xelisuflebas maqsimalurad 
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naTlad daudginos farglebi, romlebSic man unda 
imoqmedos“.86 

„sakanonmdeblo regulirebisas, ra Tqma unda, imTa-
viTve ver iqneba acilebuli yvela gaurkvevloba da eWvi, 
magram aucilebelia, rom kanonmdebelma, sul cota, Zi-
riTadi idea, Tavisi sakanonmdeblo neba da mizani sru-
liad garkveviT Camoayalibos“.87 

maSasadame, kanonmdebelma uflebis SemzRudveli 
normis SemoRebisas unda daakmayofilos Semdegi mo-
Txovnebi: aseTi regulacia sakmarisad cxadi unda 
iyos im TvalsazrisiT, rom, erTi mxriv, adamianebma 
maT uflebaSi Carevisas zustad icodnen, ra miznis mi-
saRwevad (risTvis), ra wesiT da vis mier SeiZleba mox-
des maTi uflebis SezRudva, anu kanoni pirebs unda 
uqmnides mkafio da TvalnaTel warmodgenas, rodis 
da rogor SeiZleba aRmoCndes maTi ufleba SezRudvis 
riskis qveS; xolo meore mxriv, samarTalSemfardebels 
hqondes mkafio instruqciebi, ra safuZvlebis arse-
bobisas, romeli miznebis misaRwevad, ra gziT, wesiT 
da intensivobiT SeuZlia/valdebulia Caerios adamia-
nis konkretul uflebaSi, raTa gamoiricxos uflebaTa 
uneblie Tu TviTneburad gadametebuli SezRudvis _ 
darRvevis safrTxe.

g) garda amisa, sakonstitucio sasamarTlom kano-
nis gansazRvrulobis aucilebloba Semdeg faqtor-
sac daukavSira: `kanonis gansazRvrulobas aseve Zal-
ze didi mniSvneloba aqvs sasamarTlo kontrolis 
drouli da efeqturi ganxorcielebisaTvis. moqala-

86	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris gadawyve-
tileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa asociacia 
da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos parla-
mentis winaaRmdeg, II, 14, 15.

87	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris ga-
dawyvetileba #2/3/406,408 saqmeze saqarTvelos saxalxo damcveli da 
saqarTvelos axalgazrda iuristTa asociacia saqarTvelos parlamen-
tis winaaRmdeg. 
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qeebma zustad unda icodnen, ra SemTxvevebSi, romeli 
konkretuli pirobisa Tu garemoebis gamo SeiZleba 
dairRves maTi ufleba da, Sesabamisad, unda SeZlon, 
isargeblon sasamarTlosadmi mimarTvis uflebiT, ra-
sac arsebiTi da gadamwyveti mniSvneloba aqvs ufle-
bis sruli dacvisTvis“.88 

4.2.	ra SemTxvevaSi aris bundovani norma 
arakonstituciuri

principuli mniSvneloba aqvs sakiTxis sworad gadawyve-
tas imis Taobaze, rodis da raze dayrdnobiT SeiZleba 
mtkiceba, rom sadavo norma zemoaRniSnul pirobebs ver 
akmayofilebs da rom am mizeziT is uflebis darRvevis 
riskis matarebelia. 

pirveli xelSesaxebi gzavnili normis bundovanebasTan 
dakavSirebiT aris is, rom arsebobs gonivruli safuZve-
li misi araerTgvarovnad wakiTxvis SesaZleblobisTvis, 
anu normis bundovaneba, arasicxade, umeteswilad, ganpi-
robebulia imiT da imavdroulad gamoixateba imaSi, rom 
is ar ikiTxeba calsaxad da erTmniSvnelovnad, iZleva 
gonivrul safuZvels sxvadasxva SinaarsiT wakiTxvasa da 
gamoyenebasTan dakavSirebiT. 

Tumca Tavidanve unda aRiniSnos, rom, erTi mxriv, nor-
mis erTgvarovnad da calsaxad wakiTxvis SesaZlebloba 
normis konstituciurobis garantia ar aris. cxadia, ase-
Ti normac SeiZleba iyos uflebis damrRvevi da, Sesaba-
misad, arakonstituciuri. magram, imavdroulad, normis 
araerTgvarovani ganmartebis SesaZleblobac ver gamod-
geba normis arakonstituciurobis mtkicebisTvis sakmaris 

88	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarT-
velos parlamentis winaaRmdeg, II, 14. 
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argumentad, anu arc normis ganWvretadoba aris normis 
konstituciurobis garantia da arc normis bundovaneba 
gulisxmobs TavisTavad mis arakonstituciurobas.

aq sakonstitucio sasamarTlom Semdegi standartebi 
daadgina:

1) `normis bundovaneba misi arakonstituciurobis 
zRvarze ar gadis manam, sanam misi gonivruli ganmarteba 
iuridiuli meTodologiiT SesaZlebelia ise, rom sakma-
risi damajereblobiT cxadi da TvalsaCino gaxdes am nor-
miT mowesrigebuli urTierTobebis namdvili arsi~.89

maSasadame, normis ganWvretadobis xarisxis Sesafaseb
lad da, am TvalsazrisiT, misi konstituciurobis dasad-
genad, pirvel rigSi, aucilebelia misi, iuridiuli me-
Todologiis gamoyenebiT, keTilsindisieri, gonivruli 
ganmarteba da am gziT misi namdvili arsis garkveva. am 
TvalsazrisiT, sakonstitucio sasamarTlom gansakuTre-
buli yuradReba gaamaxvila or garemoebaze:

a) „normis ganmartebisas unda gairkves rogorc kanon-
mdeblis neba, ise Tavad kanonis neba. calkeul SemTxveva-
Si, kanonmdebelma SesaZloa sakmarisi sizustiT, sicxadiT 
da adekvaturi konkretulobiT ver gamoxatos sakuTari 
neba. Sesabamisad, ama Tu im normis teqsti praqtikulad 
daSordeba kanonmdeblis realur Sexedulebebsa da sur-
vilebs mis SinaarasTan dakavSirebiT, anu kanonis neba 
daSordeba kanonmdeblis nebas. aseT dros samarTalSem
fardebeli aucileblad unda gaerkvios gamosayenebeli 
normis namdvil arsSi, Cawvdes kanonmdeblis konkre-
tul mizans, magram amaSi mas Tavad norma unda daexma-
ros. samarTalSemfardebeli, pirvel rigSi, normis te-
qsts eyrdnoba. Tu normis teqstidan, masSi praqtikulad 
asaxuli arsidan SeuZlebelia kanonmdeblis nebis zus-

89	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe — ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 16. 
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tad garkveva, bunebrivia, samarTalSemfardeblisTvis ga-
damwyveti iqneba kanonis neba. 

...samarTalSefardebisas upiratesoba eniWeba kanonis ne-
bas, radgan sakanonmdeblo procesSi gamoTqmuli mosazre-
bebi, zogadi miznebi, romelTac efuZneba kanonproeqtebi 
da romelTa reglamentaciac kanonSi ar momxdara, ver ga-
modgeba samarTalSemfardeblis mier konkretuli gadawyve-
tilebis gamarTlebisTvis. mas evaleba, ixelmZRvanelos 
normis teqstiT, masSi praqtikulad asaxuli, gaTvaliswine-
buli da ara gasaTvaliswinebeli sinamdviliT. Sesabamisad, 
misi gadawyvetileba iqneba swori, kanonis Sesabamisi, magram 
ver iqneba kanonmdeblis nebis amsaxveli“.90 

normis ganmartebis mizani aris misi Sinaarsis garkveva, 
radgan mxolod amis Semdeg aris SesaZlebeli normis kons-
tituciurobis Sefaseba. amasTan, am procesSi gadamwyveti 
mniSvneloba, upiratesoba aqvs im normatiul sinamdviles, 
romelmac asaxva pova konkretul kanonSi. anu normis Si-
naarsi aris is, risi amokiTxvis SesaZleblobasac es norma 
iZleva. es realoba inarCunebs Zalas im SemTxvevaSic, Tu 
normis istoriuli ganmartebis Sedegad kanonis ganmarte-
biTi baraTidan an Sesabamisi saparlamento sxdomebis ste-
nografiuli Canawerebidan gairkveva, rom sruliad sxva 
iyo kanonmdeblis mizani am normis miRebisas. maSin, rodes-
ac kanonmdeblis neba da kanonis neba Sordeba erTmaneTs, 
Sefasebis obieqti xdeba mxolod is normatiuli sinamdvi-
le, romelic obieqturad aisaxa kanonSi. 

b)sakonstitucio sasamarTlom aseve yuradReba ga-
amaxvila sistemuri ganmartebis aucileblobaze: „normis 
konstituciurobis Sefasebisas misi gonivruli ganmarte-
ba moiTxovs Semdegi pirobis gaTvaliswinebas: `... sadavo 
norma ar unda iqnes ganxiluli sxva, masTan kavSirSi myo-

90	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe — ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 17. 
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fi normebisgan izolirebulad, radganac amgvarma midgo-
mam sakonstitucio sasamarTlo SeiZleba miiyvanos mcdar 
daskvnebamde...“.91 amasTan, gasaTvaliswinebelia Semdegic: 
rodesac romelime debulebis praqtikuli mniSvneloba 
damokidebulia normebis erTobliobaze, normis gamoye-
nebisas sizuste da Sedegebis ganWvretadoba uzrunvel-
yofili unda iyos am normebis erTobliobis mimarTac“.92

bunebrivia, iuridiuli meTodologiis gziT normis 
ganmartebaSi sakonstitucio sasamarTlo ar gulisxmobs 
misi mxolod istoriuli da sistemuri ganmratebis saWi-
roebas. amjerad am sakiTxebze yuradReba gavamaxvileT 
imdenad, ramdenadac es aqtualuri iyo da saWiroebda sa-
samarTlos pasuxs konkretuli saqmeebis gadawyvetisas. 
cxadia, sasamarTlos es midgoma ar gamoricxavs moma-
valSi mis mier kanonmdeblisadmi damatebiTi moTxovne-
bis wayenebis SesaZleblobas, iseve rogorc sadavo nor-
mis iuridiuli meTodologiis yvela SesaZlo da saWiro 
gziT ganmartebis aucileblobas.

2) „Tu keTilsindisieri ganmartebis pirobebSi SeuZ
lebeli iqneba normis TviTneburi da adamianis ufle-
bebisaTvis saziano gamoyeneba, maSin norma savse-
biT daakmayofilebs samarTlebrivi usafrTxoebis 
moTxovnebs~.93 

3) xolo Tu bundovani norma iZleva gonivrul safuZvels 
misi konstituciis sawinaaRmdego SinaarsiT wakiTxvisTvis, 

91	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 
gadawyvetileba #2/2/389 saqmeze saqarTvelos moqalaqe maia naTaZe 
da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis  
winaaRmdeg, II, 6. 

92	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe — ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 22.

93	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 
gadawyvetileba #2/2/389 saqmeze saqarTvelos moqalaqe maia naTaZe 
da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis 
winaaRmdeg , II, 6. 
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is ganWvretadobis moTxovnebs ver pasuxobs da arakonsti-
tuciurad unda iqnes cnobili. 

aq aucilebelia, yuradReba gavamaxviloT Semdeg saki-
Txze: rodesac norma sxvadasxvagvari (maT Soris, rogorc 
konstituciis Sesabamisi, ise misi sawinaaRmdego Sinaar-
siT) ganmartebis SesaZleblobas iZleva, samarTalSem
fardebelma SesaZloa miagnos misi ganmartebis yvela an 
romelime gzas. Tu is erTdroulad xedavs normis konsti-
tuciis Sesabamisi da misi sawinaaRmdego SinaarsiT wakiTx-
vis SesaZleblobas, bunebrivia, rom norma unda ganmartos 
konstituciis Sesabamisad. Tumca normis bundovaneba swo-
red imiT gamoixateba, rom is iZleva gonivrul safuZvels, 
sxvadasxva samarTalSemfardebelma is sxvadasxva versiiT 
waikiTxos. ra Tqma unda, Tu samarTalSemfardebeli nor-
mis gamoyenebisas miiCnevs, rom misi konstituciuro-
ba saeWvoa, man unda ixelmZRvanelos uSualod konsti-
tuciiT, magram es garemoeba normis konstituciurobis 
problemas ver moxsnis. udavoa, rom samarTalSemfarde-
bels aqvs konstituciis Sesabamisad moqmedebis valdebu-
leba, romlis darRvevac iwvevs Sesabamis Sedegebs, magram 
aseTi valdebulebis arseboba ver abaTilebs gamosaye-
nebeli normis arakonstituciurobas da ver amarTlebs 
arakonstituciuri normebis ZalaSi datovebas. normis 
konstituciurobis saeWvoobisas uSualod konstituciis 
gamoyeneba sakmarisi garantia rom iyos, normatiuli aqte-
bis konstituciuri kontrolis funqcia azrs dakargavda. 

4.3.	sadavo normis gamoyenebis praqtikis roli misi 
ganWvretadobis Sefasebisas

normis ganWvretadobis Sefasebisas, bunebrivia, didi 
mniSvneloba aqvs misi gamoyenebis praqtikis gaTvaliswi-
nebas, radgan norma realur Sinaarss iZens swored misi 
gamoyenebisas. samarTalSemfardebels uxdeba normis 
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Sinaarsis garkveva, gaanalizeba, calkeul SemTxvevebSi, 
ganmarteba da SemdgomSi misi Sesabamisad gamoyeneba. am 
dros gansakuTrebiT xazgasasmelia sasamarTlo xelisu-
flebis roli normis interpretaciis saqmeSi. 

miuxedavad kanonmdeblisadmi wayenebuli moTxovnebisa 
normis ganWvretadobasTan dakavSirebiT, bunebrivia, rom 
„kanonis sizustesac aqvs sazRvrebi. erTi mxriv, is ver 
gaiTvaliswinebs absoluturad yvela SesaZleblobas; 
meore mxriv, miuxedavad imisa, rom kanonis zedmiwevniTi 
sicxade sasurvelia, amas SeuZlia, gamoiwvios gadaWar-
bebuli sixiste, maSin, rodesac kanoni sakmarisad moqni-
lic unda iyos, raTa axerxebdes cvladi konteqstisadmi 
morgebas. Sesabamisad, gardauvalia, rom araerT kanonSi 
SeiZleba Segvxvdes met-naklebad bundovani terminebi, 
normebi. aseT dros maTi ganmarteba da gamoyeneba praq
tikis sakiTxia. marTlmsajulebis roli swored eWvebis 
interpretaciiT gafantvaSia. amitom kanonis Sinaarsis 
srulad da adekvaturad ganmartebis procesSi sasamarT-
lo praqtikis roli marTlac Zalze mniSvnelovania. Tum-
ca sasamarTlos aseTi roli mTavrdeba iq, sadac normis 
namdvili azris ganWvreta SeuZlebeli xdeba. garda amisa, 
mosamarTlis mier kanonis ganmartebis farglebi usazR-
vro ver iqneba. sasamarTlos daniSnuleba aris normis 
srulad ganmarteba da ara normisTvis masSi gauTvaliswi-
nebeli, ararsebuli Sinaarsis miniWeba. normis ganmarte-
bisa da gamoyenebisas samarTalSemfardebels evaleba, 
ixelmZRvanelos masSi praqtikulad asaxuli, gaTvaliswi-
nebuli, da ara gasaTvaliswinebeli, sinamdviliT. amitom, 
ramdenad sworad SeiZleba ganviTardes praqtika, es mainc 
normis sakmarisi xarisxiT sicxadezea damokidebuli.“94 

maSasadame, normis ganmartebisas misi gamoyenebis praq
tikis ugulebelyofa ar SeiZleba, magram samarTalSem

94	 saqarTvelos sakonstitucio sasamarTlos wevris, qeTevan eremaZis, gan
sxvavebuli azri saqarTvelos sakonstitucio sasamarTlos pirveli 
kolegiis 2009 wlis 13 maisis #1/1/428, 447, 459 gadawyvetilebaze.



144

qeTevan eremaZe

fardeblisTvis misi ganmartebis SesaZleblobebis gasa-
Rebi mainc normaSi devs. 

ramdenad sworia normis gamoyenebis praqtika, Tavis-
Tavad am sakiTxze msjeloba scildeba sakonstitucio 
sasamarTlos uflebamosilebis farglebs, Tumca rogori 
praqtikis SesaZleblobas iZleva norma misi sworad waki-
Txvisas, bunebrivia, amas gadamwyveti mniSvneloba aqvs 
normis konstituciurobis Sesafaseblad.

normis ganWvretadobaze msjelobisas sakonstitucio sa-
samarTlom yuradReba unda gaamaxvilos da Seafasos: nor-
mis gansazRvruloba aris ki im xarisxis, rom misi gamoye-
nebis safuZvelze, calsaxad gamoiricxos konstituciuri 
uflebis darRvevis Tundac erTeuli SemTxveva. „bunebri-
via, aq ar igulisxmeba kanonis darRvevis Sedegad uflebaSi 
gadametebuli Carevis SemTxvevebi. am sakiTxebze msjeloba 
scildeba sakonstitucio sasamarTlos uflebamosilebis 
farglebs. gadamwyveti mniSvneloba aqvs Semdeg garemoebas: 
norma, misi Sinaarsis, misive teqstis adekvaturad, sworad 
wakiTxvisas da Sesabamisad gamoyenebisas, iwvevs Tu ara 
konstituciuri uflebis darRvevis safrTxes“.95

„normis bundovanebis pirobebSi misi gamoyenebis kons-
tituciis adekvaturi praqtika logikuria, rom normis 
konstituciurobis sasargeblod metyvelebs, radgan iva-
raudeba, rom, Tuki gamonaklisebis gareSe, normis ga-
moyeneba xdeba konstituciis Sesabamisad, es miuTiTebs 
misi erTgvarovnad wakiTxvis SesaZleblobaze. Sesabami-
sad, saeWvo xdeba rogorc misi bundovaneba, aseve misi 
arakonstituciuroba. Tumca amis calsaxad mtkiceba ar 
iqneboda swori da warmoSobda konstituciis Sesabamisi 
praqtikis miRma arakonstituciuri normebis SenarCune-
bis SesaZleblobas, rac, TavisTavad, uflebis darRvevis 

95	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe — ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 28. 
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riskis matarebelia. gamarTuli praqtika apriori ar niS-
navs normis arabundovanebas da mis konstituciurobas. 
swori praqtika SeiZleba iyos samarTalSemfardebelTa 
kvalificiurobisa da keTili nebis Sedegi, rac ver ga-
moricxavs Tundac erTeul SemTxvevebs normis konsti-
tuciis sawinaaRmdegod wakiTxvisa da gamoyenebisa. ami-
tom aseT dros mainc gadamwyveti mniSvneloba aqvs Tavad 
normis Sinaarss, ramdenad erTmniSvnelovnad ikiTxeba is 
konstituciis Sesabamisi SinaarsiT. Tu norma iseTive an 
meti warmatebiT ikiTxeba konstituciis sawinaaRmdego 
formulirebiT, bunebrivia, cduneba da albaToba kons-
tituciis sawinaaRmdego praqtikis ganviTarebisa maRa-
lia, miT ufro, rom samarTalSemfardeblis es qmedeba 
ar iqneba kanonis konkretuli normis darRveva“.96 

sabolood, sakonstitucio sasamarTlom daadgina, rom 
„iseTi sakanonmdeblo regulacia, romelic samarTalga-
moyenebisas iwvevs Secdomis risks, ewinaaRmdegeba kano-
nis sizustisa da gamWvirvalobis moTxovnas.

norma naTeli da ganWvretadi unda iyos, rom iZleodes 
misi sworad ganmartebisa da gamoyenebis SesaZleblobas. 
winaaRmdeg SemTxvevaSi, normis konstituciurobas, Tavis-
Tavad, ver ganapirobebs da verc uzrunvelyofs samarTal-
SemfardebelTa swori, konstituciis Sesabamisi praqtika“.97

yovelive zemoaRniSnulidan gamomdinare, normis Tun-
dac ramdenime versiiT wakiTxvis SesaZlebloba, metic, 
mis safuZvelze konstituciis sawinaaRmdego praqti-
kis arseboba, erTmniSvnelovnad ar miuTiTebs normis 
arakonstituciurobaze, iseve, rogorc bundovani nor-

96	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe — ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 28. 

97	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 
gadawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa 
asociacia da saqarTvelos moqalaqe — ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 28. 
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mis safuZvelze swori praqtikis arseboba yovelTvis ver 
gamodgeba normis konstituciurobis mtkicebis amomwu-
rav argumentad.

4.4.	saqarTvelos sakonstitucio sasamarTlos 
praqtika normis ganWvretadobis da am safuZvliT 
konstituciurobis Sefasebis Taobaze

moviyvanT ramdenime magaliTs saqarTvelos sakonsti-
tucio sasamarTlos praqtikidan, rodesac mas mouxda 
normis ganWvretadobis da am safuZvliT misi konstitu-
ciurobis Sefaseba: 

1) sakonstitucio sasamarTlom 2007 wlis 26 dekembers 
miiRo gadawyvetileba #1/3/407 saqmeze saqarTvelos 
axalgazrda iuristTa asociacia da saqarTvelos moqa-
laqe — ekaterine lomTaTiZe saqarTvelos parlamentis 
winaaRmdeg, sadac pirvelad cno sadavo norma arakons-
tituciurad misi araganWvretadobis motiviT.

am saqmeze davis sagani iyo: „operatiul-samZebro 
saqmianobis Sesaxeb~ saqarTvelos kanonis me-9 muxlis 
me-2 punqtis pirvel winadadebaSi sityvebis: `mxolod 
mosamarTlis brZanebiT da prokuroris dadgenilebiT~ 
Semdeg arsebuli Canaweris: `..., an ...~ konstituciu-
roba saqarTvelos konstituciis me-20 muxlis pirvel 
punqtTan mimarTebiT. dasaxelebuli normis Tanaxmad, 
„iseTi operatiul-samZebro RonisZiebis Catareba, ro-
melic zRudavs kanoniT garantirebuli satelefono 
da sxva saxis teqnikuri saSualebebiT warmoebuli Se-
tyobinebis saidumloebas, daiSveba mxolod mosamarT-
lis brZanebiT da prokuroris dadgenilebiT, an im 
piris werilobiTi gancxadebis safuZvelze, romelic 
aramarTlzomier moqmedebaTa msxverplia, an Tu saxe-
zea iseTi marTlsawinaaRmdego qmedebis monacemebi, 
romlisTvisac sisxlis samarTlis kanoniT sasjelis 
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saxiT gaTvaliswinebulia Tavisuflebis aRkveTa 2 wel
ze meti vadiT~.

mosarCeleTa azriT, sadavo norma iseTi operatiul-
samZebro RonisZiebis Catarebas, romelic zRudavs sate-
lefono da sxva saxis teqnikuri saSualebebiT warmoebu-
li Setyobinebis xelSeuxeblobis uflebas, SesaZleblad 
miiCnevda sam SemTxvevaSi: a) mosamarTlis brZanebiT da 
prokuroris dadgenilebiT; b) im piris werilobiTi gan-
cxadebis safuZvelze, romelic aramarTlzomier moqme-
debaTa msxverplia; g) Tu saxezea iseTi marTlsawinaaRm-
dego qmedebis monacemebi, risTvisac sisxlis samarTlis 
kanoniT gaTvaliswinebulia Tavisuflebis aRkveTa 2 we-
lze meti vadiT. mosarCelTa ganmartebiT, bolo ori pi-
roba iTvaliswinebda operatiul-samZebro RonisZiebis 
Catarebis SesaZleblobas mosamarTlis brZanebis gareSe, 
miuxedavad imisa, rom es pirobebi arc Sinaarsobrivad 
Seesabameboda gadaudebeli aucileblobis cnebas da arc 
„operatiul-samZebro saqmianobis Sesaxeb” saqarTvelos 
kanoni moixseniebda maT aseTad. amasTan, maTi azriT, 
sadavo normis gonivruli ganmarteba, maT Soris, gra-
matikuli da sistemuri ganmartebis gziT, miuTiTebda 
normis bundovanebaze, radgan is sxvadasxvagvari inter-
pretaciis saSualebas iZleoda. kerZod, SesaZlebeli 
iyo `an~ kavSiris Semdeg CamoTvlili pirobebidan Ti-
Toeulis amave normis pirvel pirobasTan kumulaciu-
rad gamoyenebac da aseT SemTxvevaSi, daculi iqneboda 
saqarTvelos konstituciis me-20 muxlis moTxovnebi. 
maTi azriT, normis orgvarad interpretaciis SesaZle-
bloba miuTiTebda mis bundovanebaze. mopasuxis ganmar-
tebiT ki, sadavo normis bolo ori piroba operatiul-
samZebro RonisZiebis martooden dawyebis safuZveli 
iyo da ara misi Catarebis procedura. amasTan, sadavo 
normis sistemuri ganmartebis Sedegad gamoiricxeboda 
satelefono mosmenebis Catareba mosamarTlis brZanebis 
gareSe. 
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sakonstitucio sasamarTlom normis ganWvretadobasTan 
dakavSirebuli zemoaRniSnuli standartebisa da krite-
riumebis umetesoba swored am saqmeze daadgina. amasTan, 
yuradReba gaamaxvila Tavad gansaxilveli sakiTxis speci-
fikurobasa da, am TvalsazrisiT, meti sifrTxilis auci-
leblobaze normis ganWvretadobis Sefasebisas, kerZod:

„gasaTvaliswinebelia, rom satelefono da sxva saxis 
teqnikuri saSualebebiT warmoebuli Setyobinebis xel-
Seuxeblobis uflebis SemzRudveli normebisadmi mo-
Txovnebi, zogadad, maT xelmisawvdomobasa da ganWvre-
tadobasTan dakavSrebiT, gacilebiT mkacria, vidre 
Cveulebriv gamoiyeneba ama Tu im normis konstituciu-
robis Sefasebisas. es, ZiriTadad, ganpirobebulia Sem-
degi mizezebiT:

a) uflebaSi Carevis bunebiT _ konkretuli opera-
tiul-samZebro RonisZieba tardeba farulad. `opera-
tiul-samZebro saqmianobis Sesaxeb~ saqarTvelos kano-
nis me-5 muxlis pirveli punqtis Tanaxmad, es saqmianoba 
`mkacrad gasaidumloebulia~. Sesabamisad, konkretulma 
pirebma ar ician zusti damajereblobiT, rodis tardeba 
es RonisZieba maT mimarT.

b) piri ar monawileobs im sasamarTlo procesSi, sa-
dac unda gadawydes mis mimarT operatiul-samZebro 
RonisZiebis Catarebis aucileblobis sakiTxi. Sesaba-
misad, man araferi icis aseTi RonisZiebis gamoyenebis 
safuZvlianobisa da kanonierebis Taobaze, metic, mokle-
bulia SesaZleblobas, Tavidan aicilos uflebaSi saxel-
mwifos aramarTlzomieri, gadametebuli Careva.

g) garTulebulia e.w. `mesame pirebis~ interesebis ade-
kvaturi dacva. eseni arian pirebi, uSualod romelTa mi-
marTac da romelTa mizeziTac ar tardeba operatiul-
samZebro RonisZieba. isini faruli kontrolis obieqtebi 
SeiZleba gaxdnen im pirebTan satelefono da sxva saxis 
teqnikuri saSualebebiT dakavSirebisas, romelTa mimar-
Tac xorcieldeba operatiul-samZebro RonisZieba. mesa-
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me pirebi saxelmwifos mxridan kontrols saerTod ar 
moelian da, Sesabamisad, arc Tavis dacva SeuZliaT.

zemoaRniSnulidan gamomdinare, piradi cxovrebis am 
sferos SezRudvisas daculobis xarisxi bevrad maRali 
unda iyos. 

am TvalsazrisiT, niSandoblivia evrosasamarTlos po-
ziciac. `mosmenebi da satelefono saubrebze kontrolis 
sxva formebi warmoadgenen piradi cxovrebisa da kores-
pondenciis TavisuflebaSi seriozul Carevas, amitom unda 
efuZnebodnen kanons, romelic am nawilSi unda iyos gansa-
kuTrebiT zusti~ (kopi Sveicariis winaaRmdeg, 1998 wlis 25 
marti, p.72)“ _ aRniSnulia sasamarTlos gadawyvetilebaSi.98

sakonstitucio sasamarTlom mimarTa sadavo nor-
mis istoriul, gramatikul da sistemur ganmartebas da 
darwmunda, rom arcerTi es gza ara marto ver abaTileb-
da, aramed, piriqiT, aZlierebda eWvebs mis araganWvreta-
dobasTan dakavSirebiT.

niSandoblivia, rom, miuxedavad kanonmdeblis zoga-
di miswrafebisa, uflebaSi Carevis aseTi SemTxvevebi sa-
samarTlo kontrols daqvemdebareboda (kanonis araerTi 
norma miuTiTebda sasamarTlo kontrolis aucileblo-
baze), am poziciis me-9 muxlis me-2 punqtiT gaTvaliswi-
nebul SemTxvevebze gavrcelebis aucileblobis Taobaze 
utyuari mtkicebuleba mopasuxe mxaris warmomadgenleb
ma ver warmoadgines. metic, maTma aramyarma poziciam 
kidev ufro TvalsaCino gaxada normis problematuroba 
mis ganWvretadobasTan dakavSirebiT. am TvalsazrisiT, 
sakonstitucio sasamarTlom miuTiTa adamianis ufle-
baTa evropuli sasamarTlos poziciaze 2000 wlis 19 
oqtombris gadawyvetilebaSi saqmeze vloxi poloneTis 
winaaRmdeg: „is norma, romelic imdenad bundovania, rom 

98	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris ga-
dawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa aso-
ciacia da saqarTvelos moqalaqe — ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 13. 



150

qeTevan eremaZe

saxelmwifo xelisuflebis uflebamosil organoebs abnevs, 
marTlzomierebis moTxovnebTan Seusabamoa“. 

imavdroulad, normis gramatikuli ganmartebis mixe-
dviT, sasamarTlom daadgina, rom masSi saubari iyo ara 
wessa da or safuZvelze, aramed sam Tanabari mniSvnelo-
bis alternatiul pirobaze. amasTan, sasamarTlom isic 
daadgina, rom sadavo normaSi mocemuli pirobebi ver 
CaiTvleboda konstituciis me-20 muxliT gaTvaliswine-
bul „gadaudebel aucileblobad“, rodesac uflebaSi Ca-
reva SesaZlebelia mosamarTlis brZanebis gareSe.

sadavo normis sistemuri ganmartebis Sedegad aseve ga-
moiricxa sadavo normiT gaTvaliswinebul SemTxvevebze 
„operatiul-samZebro saqmianobis Sesaxeb“ saqarTvelos 
kanonSi araerTgzis dafiqsirebuli kanonmdeblis im nebis 
gavrceleba, rom pirad cxovrebaSi Careva moxdes mxolod 
mosamarTlis brZanebiT an gadaudebeli aucileblobis 
SemTxvevaSi prokuroris dadgenilebiT (me-7 muxlis me-2 
punqtis `T~ qvepunqti da me-3 punqti, me-20 muxli). sa-
samarTlom amasTan dakavSirebiT aRniSna:	 „erTi mxriv, 
aris kanonmdeblis neba aseTi operatiul-samZebro Ro-
nisZiebis Catarebis wesTan mimarTebiT, amasTan, am wesis 
araerTgzis dafiqsireba kanonSi TiTqos aZlierebs da am-
yarebs mis damokidebulebas am sakiTxisadmi; meore mxriv 
ki, amave kanonSi aris me-9 muxlis me-2 punqti, romlis 
gramatikuli ganmarteba gansxvavebuli, metic sapirispi-
ro daskvnis gakeTebis SesaZleblobas iZleva“.99

99	 sasamarTlom sistemuri ganmartebis Sedegad Semdegi daskvnebi gamoita-
na: „zustad is garemoeba, rom kanonSi araerTgzis dafiqsirebuli zogadi 
wesi me-9 muxlis me-2 punqtSi kidev erTxel aris miTiTebuli da `an~ 
kavSiriT ukavSirdeba danarCen or pirobas, iZleva Semdegi daskvnebis 
gakeTebis SesaZleblobas:

	 kanonis me-8 muxliT gaTvaliswinebuli safuZvlebis arsebobisas dasaxe-
lebuli operatiul-samZebro saqmianobis Catareba SesaZlebelia mxolod 
amave kanonis me-7 muxlis me-3 punqtiTa da me-20 muxliT dadgenili zo-
gadi wesis mixedviT. 

	 imavdroulad, aseve mxolod satelefono da sxva saxis teqnikuri saSua-
lebebiT warmoebuli Setyobinebis saidumloebis xelSeuxeblobis ufle-
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sabolood, saqmis ganxilvisa da normis ganmartebis 
Sedegad sakonstitucio sasamarTlom Semdegi daskvnebi 
gamoitana:

„miuxedavad imisa, rom mosarCele da mopasuxe mxare 
`operatiul-samZebro saqmianobis Sesaxeb~ saqarTvelos 
kanonis me-9 muxlis me-2 punqtis pirveli winadadebis 
wakiTxvis gansxvavebul, erTmaneTis sawinaaRmdego ver-
siebs gvTavazoben, arc erTi maTgani, iseve, rogorc mow-
meebi, ar gamoricxaven kategoriulad normis orivenai-
rad wakiTxvis SesaZleblobas. amasTan, mopasuxe mxare da 
mowmeebi ara marto calsaxad ar uaryofen, aramed, piri-
qiT, saubroben kidec normis SesaZlo bundovanebaze.

normis ganmartebis Sedegad gamovlinda, rom sadavo kav
Siri `an~ ganapirobebs normaSi mocemuli pirobebis alter-
natiulobas, amasTan, es ar gamoiricxa me-9 muxlis me-2 pun-
qtis kanonis sxva normebTan erToblivad gaanalizebisas.

aRsaniSnavia, rom zustad sadavo sityvis ararseboba 
uzrunvelyofs normis calsaxad da erTmniSvnelovnad im 
versiiT wakiTxvas, romelzec miuTiTeben mopasuxe mxare 
da mowmeebi. niSandoblivia, rom es garemoeba kategoriu-

bis SezRudvisTvis kanonmdebelma arasakmarisad miiCnia me-8 muxliT 
gaTvaliswinebuli safuZvlebi da saWirod CaTvala damatebiTi pirobebis 
(me-9 muxlis me-2 punqtis me-2 da me-3 piroba) SemoReba, romelTa calke 
arseboba, mopasuxis azriT, aucilebelia, erTi mxriv, uflebaSi Carevis 
albaTobis Seviwroebisa da, meore mxriv, misi efeqturi dacvisTvis. 

	 amasTan, am or pirobas alternatiul pirobad waumZRvara piroba, romelsac 
zemodasaxelebul normebSi zogadi wesis datvirTva misca. radgan zogadi 
wesi sadavo normaSi mocemulia rogorc erT-erTi alternatiuli piroba, 
es gamoricxavs misi wesis saxiT arsebobas danarCeni ori pirobisTvis. 

	 Tu kanonmdebels surda am operatiul-samZebro RonisZiebis CatarebisTvis 
safuZvlebis damateba, amasTan, misi Catarebis zogadi wesis SenarCunebiT, 
me-9 muxlis me-2 punqtSi mxolod me-2 da me-3 pirobis Cawera absolutu-
rad sakmarisi iqneboda, rom maTze gavrcelebuliyo kanonSi araerTgzis 
mocemuli wesi mosamarTlis brZanebis arsebobis aucileblobis Taobaze.

	 zemoaRniSnulidan gamomdinare,	 me-9 muxlis me-2 punqtis da kanonis 
zemodasaxelebuli normebis erTad wakiTxva kidev ufro aZlierebs im 
mosazrebas, rom SeuZlebelia normis erTmniSvnelovnad wakiTxva im ver-
siiT, romelsac mopasuxe gvTavazobs“. 
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lad verc uaryves da arc daadastures mopasuxe mxarem 
da mowmeebma.

maSasadame, norma ver akmayofilebs gamWvirvalobisa 
da xelmisawvdomobis moTxovnebs, iuridiuli meTodo-
logiiT gonivruli ganmartebis Sedegad misi wakiTxvis 
erTi versia ewinaaRmdegeba konstitucias“.100

dasaxelebuli saqme dRemde erTaderTia, sadac sa-
samarTlom norma arakonstituciurad cno misi aragan-
Wvretadobis motiviT, anu, sadac normis arakonstitu-
ciurad miCnevis uSualo da erTaderTi safuZveli iyo 
misi araganWvretadoba. mogvianebiT sasamarTlos araerT 
saqmeze mouwia normebis am TvalsazrisiT Sefaseba da, 
miuxedavad imisa, rom normebi pasuxobdnen gansazRvru-
lobis moTxovnebs, es gadawyvetilebebi, Cveni azriT, 
sainteresoa kanonis ganWvretadobis kriteriumebis gaa-
nalizebisa da maTze dayrdnobiT normis konstituciu-
robis Sefasebis erTgvari standartebis Camoyalibebis 
TvalsazrisiT. Tumca, vidre am gadawyvetilebebs Sevexe-
bodeT, aucileblad unda aRvniSnoT sakonstitucio sa-
samarTlos 2003 wlis gadawyvetileba saqmeze firuz be-
riaSvili, revaz jimSeriSvili da saqarTvelos saxalxo 
damcveli saqarTvelos parlamentis winaaRmdeg, sadac 
sasamarTlom sadavo normis erT-erT naklovanebad misi 
araerTgvarovneba, orazrovnad ganmartebis SesaZleb-
loba daasaxela da es garemoeba aseve gaxda safuZveli 
normis arakonstituciurad miCnevisa. Tumca aqve unda 
aRiniSnos, rom sasamarTlos am saqmeSi TavisTavad `gan-
Wvretadobasa~ da masze, rogorc normis konstituciu-
robis Sefasebis kriteriumze, masStabze ar umsjelia. 

kerZod, dasaxelebul saqmeze erT-erT sadavo normas 
warmoadgenda saqarTvelos sisxlis samarTlis saproce-

100	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris ga-
dawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa aso-
ciacia da saqarTvelos moqalaqe ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 29, 30. 
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so kodeqsis 142-e muxlis me-2 nawili (sisxlis samarTlis 
saproceso kodeqsis 2003 wlis ianvarSi moqmedi redaq-
cia), romelic iTvaliswinebda piris dakavebis SesaZleb-
lobas im SemTxvevaSi, rodesac arsebobs ̀ sxva monacemebi, 
romlebic safuZvels iZleva, danaSaulis Cadenis eWvi iq-
nes mitanili pirze~.

moviyvanT am normis konstituciurobis Sefasebis Se-
sabamis arguments sakonstitucio sasamarTlos gadawyve-
tilebidan: `saqarTvelos sakonstitucio sasamarTlo 
agreTve aRniSnavs, rom saqarTvelos sisxlis samarTlis 
saproceso kodeqsis 142-e muxlis me-2 nawili sakmaod 
orazrovnad aris Camoyalibebuli, kerZod ki - gaugeba-
ria fraza: `... danaSaulis Cadenis eWvi iqnes mitanili 
pirze...~. sisxlis samarTlis saproceso kodeqsis 141-e 
muxlSi da 142-e muxlis me-2 nawilSi yvelgan saubaria da-
naSaulis Cadenis momentze an ukve Cadenil danaSaulze. 
ase magaliTad: `... Tu arsebobs sakmao safuZveli, eWvi 
miitanon pirze im danaSaulis CadenaSi…...~, `danaSaulis 
CadenaSi eWvmitanili piris dakaveba…...~, agreTve `... Ca-
denili danaSaulis aSkara kvali~ da ase Semdeg. amdenad, 
gaugebaria, ras gulisxmobda kanonmdebeli frazaSi: `da-
naSaulis Cadenis eWvi iqnes mitanili pirze~ _ ukve Cade-
nil danaSauls, Tu danaSaulis Cadenis SesaZleblobasac. 
sasamarTlo kolegia miiCnevs, rom saqarTvelos sisxlis 
samarTlis saproceso kodeqsis debulebebi unda iyos ma-
qsimalurad calsaxa da gasagebi, raTa ar iZleodes maTi 
orazrovani ganmartebis SesaZleblobas~.101 

2) migvaCnia, rom normis ganWvretadobis Sefasebis kri-
teriumebis gaanalizebis TvalsazrisiT erT-erTi sain-
teresoa 2010 wlis 27 dekembris gadawyvetileba #1/1/493 
saqmeze moqalaqeTa politikuri gaerTianebebi: `axali 
memarjveneebi~ da `saqarTvelos konservatiuli partia~ 

101	 saqarTvelos sakonstitucio sasamarTlos 2003 wlis 29 ianvris gadawyve-
tileba #2/3/182,185,191 saqmeze firuz beriaSvili, revaz jimSeriSvili 
da saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.
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saqarTvelos parlamentis winaaRmdeg. am saqmeze sakons-
titucio sasamarTlos mouxda ra 2001 wlis 21 agvistos 
saqarTvelos organuli kanonis „saqarTvelos saarCevno 
kodeqsis“ erT-erTi normis (76-e muxlis pirveli nawilis) 
konstituciurobaze msjelobisas misi gansazRvrulobis 
moTxovnebTan Sesabamisobis Semowmeba, sasamarTlom, am 
TvalsazrisiT, normis Sefasebis damatebiTi kriteriume-
bi Semoitana. 

saqarTvelos saarCevno kodeqsis 76-e muxlis pirveli 
nawilis „a“ qvepunqtis Tanaxmad, winasaarCevno agitaciaSi 
monawileobis uflebis mqone pirebs ekrZalebodaT rome-
lime politikuri partiisa Tu kandidatis mxardasaWerad 
an sawinaaRmdegod winasaarCevno agitaciisa da kampaniis 
warmoebis procesSi saxelmwifo xelisuflebisa da ad-
gilobrivi TviTmmarTvelobis organoebis an saxelmwifo 
biujetidan dafinansebuli organizaciebis mier dakave-
buli Senobebis gamoyeneba, Tu sxva saarCevno subieqtebs 
ar hqondaT imave an analogiuri daniSnulebis SenobaTa 
imave pirobebiT gamoyenebis SesaZlebloba. amave nawilis 
`b~ qvepunqtis Tanaxmad, ikrZaleboda saxelmwifo xeli-
suflebis dawesebulebebisaTvis, an adgilobrivi TviTm-
marTvelobis organoebisa da saxelmwifo biujetidan 
dafinansebuli organizaciebisTvis gankuTvnili sako-
munikacio saSualebebis, sainformacio momsaxurebisa da 
sxvadasxva saxis teqnikis gamoyeneba, Tu sxva saarCevno 
subieqtebs ar hqondaT imave an analogiuri daniSnulebis 
Senobebis imave pirobebiT gamoyenebis SesaZlebloba. `g~ 
qvepunqtis Tanaxmad ki, ikrZaleboda saxelmwifo xeli-
suflebis an adgilobrivi TviTmmarTvelobis organoebis 
sakuTrebaSi arsebuli satransporto saSualebebis usas-
yidlod an SeRavaTiani pirobebiT gamoyeneba, Tu igive 
SesaZlebloba ar hqondaT sxva saarCevno subieqtebs.

sakonstitucio sasamarTlom, sadavo normis gaanali-
zebisa da ganmartebis Sedegad daadgina, rom saqarTve-
los saarCevno kodeqsis 76-e muxlis pirveli nawilis 
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Tanaxmad, TiToeul saarCevno subieqts sadavo normebiT 
gaTvaliswinebuli administraciuli resursiT sargeb-
loba SeeZlo mxolod im SemTxvevaSi, Tu sxva saarCevno 
subieqtebs eqnebodaT imave an analogiuri daniSnulebis 
resursebis imave pirobebiT gamoyenebis SesaZlebloba. 
Sesabamisad, Tu aseTi SesaZlebloba ar iarsebebda yve-
la saarCevno subieqtisTvis Tanabrad, sadavo norma ukr-
Zalavda nebismiers (da am TvalsazrisiT, TiToeuls) am 
resursebis gamoyenebas. „... 76-e muxlis pirveli nawili 
aris, erTgvarad, norma-principi, romelic adgens:

a) administraciuli resursis winasaarCevno procesSi 
daSvebis SesaZleblobas (da ara aucileblobas);

b) aseTi SesaZleblobis gamoyenebisTvis Tanabari xel-
misawvdomobis garantiebis arsebobis aucileblobas. is 
misive funqcionirebisTvis moiTxovs aseTi wesebis arse-
bobas da maT Sesabamisobas mis mier dadgenil moTxovneb
Tan, radgan, winaaRmdeg SemTxvevaSi, is ver imoqmedebs, 
Sesabamisad, ver gamoiwvevs verc dadebiT da verc nega-
tiur Sedegebs“.102

niSandoblivia, rom mosarCele Tavadac gamoricxavda 
normis praqtikulad realizebis SesaZleblobas. man sa-
samarTlo sxdomaze aRniSna, rom sadavo norma damoukide-
blad ver moqmedebs da saWiroebs damatebiT regulaciebs 
misi amoqmedebisaTvis. garda amisa, mniSvnelovania, rom mo-
sarCelem miuTiTa sadavo normebis (pirveli nawilis `b~ da 
`g~ qvepunqtebis) gamoyenebis praqtikis ararsebobaze da, 
Sesabamisad, maTi darRvevebis gamo, saTanado saCivrebis 
ararsebobaze, rac saqmeze mowveulma mowmemac daadastu-
ra. yovelive es, sasamarTlos azriT, damatebiT miuTiTeb-
da mxolod sadavo normebis safuZvelze administraciuli 
resursebis praqtikulad gamoyenebis SeuZleblobaze.

102	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris 
gadawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi: `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ saqa-
rTvelos parlamentis winaaRmdeg, II, 14.
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amasTan, mniSvnelovania, mosarCele ar uaryofda, rom 
normis mizanmimarTuleba aris Tanasworobis miRweva sa-
arCevno subieqtebs Soris, magram, misi azriT, normis sis-
temuri ganmarteba gamoricxavda misi konstituciis Sesa-
bamisad gamoyenebis SesaZleblobas. am TvalsazrisiT, is, 
ZiriTadad, Semdeg garemoebebze miuTiTebda: misi azriT, 
norma bundovani iyo imis gamo, rom ar Seicavda regu-
laciebs misi gamoyenebis uzrunvelyofis Taobaze. masSi 
ar iyo gawerili: saarCevno subieqtebma vis da ra wesiT 
unda mimarTon administraciuli resursiT sargeblobis 
survilis SemTxvevaSi; konkretuli Tanamdebobis pirebis 
Sesabamisi valdebulebebi, aseve maTi kontrolisa da pa-
suxismgeblobis meqanizmebi; 

sakonstitucio sasamarTlom sadavo normis aragan-
WvretadobasTan dakavSirebiT mosarCelis pozicia ar 
miiCnia sarwmunod Semdeg garemoebaTa gamo:

„a) SeuZlebelia, romelime normis mimarT arsebobdes 
pretenzia, rom man moicvas konkretuli urTierTobis 
srulyofilad mowesrigebisaTvis saWiro yvela aucile-
beli regulacia. yvela saWiro pirobisa Tu garemoebis 
erT normaSi ararseboba TavisTavad mis arakonstitu-
ciurobas ar niSnavs. am dros erT-erTi mTavari pirobaa, 
rom norma pirdapir an arapirdapir ar gamoricxavdes 
damatebiT saWiro regulaciis arsebobas, misi SemoRebis 
SesaZleblobas Tu uSualod moqmedebas.

Tu norma moicavs konstituciis sawinaaRmdego Si-
naarss, is garemoeba, rom is damoukideblad (damatebi-
Ti regulaciebis gareSe) praqtikulad ver warmoSobs 
samarTlebriv urTierTobebs, mas konstituciurad ver 
aqcevs. iseve rogorc, Tu norma, damatebiTi regulacie-
bis gareSe, obieqturad samarTlebriv urTierTobas ver 
warmoSobs, magram imavdroulad, konstituciis sawinaaR-
mdego regulirebas ar Seicavs, damatebiTi regulaciebis 
ararseboba an Tundac damatebiTi arakonstituciuri re-
gulaciebis arseboba mas arakonstituciurad ver aqcevs. 
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maSasadame, normis qmediTunarianobis damokidebule-
ba sxva normebis arsebobis aucileblobaze, TavisTavad, 
ar aris argumenti misi arakonstituciurobis samtkice-
blad, Tu Tavad am normaSi ar aris konstituciis sawina-
aRmdego Sinaarsi.

b) am TvalsazrisiT, mosarCele Tavadve gamoricxavs 
sakuTari argumentebis safuZvlianobas. kerZod: Tuki 
damatebiTi regulaciebiT normis konstituciurobis sa-
kiTxi mosarCelisTvis moixsneba, es TavisTavad gulisx-
mobs mosarCelis mier imis arapirdapir aRiarebas, rom 
sadavo normaSi arakonstituciuri danawesi ar arsebobs. 
Tu sadavo normaSi aris konstituciis sawinaaRmdego da-
nawesi, damatebiTi regulaciebi mis konstituciurobas 
verc gamoiwvevs da verc uzrunvelyofs. arakonstitu-
ciur normas konstituciurad ver aqcevs damatebiTi 
konstituciis Sesabamisi normebis arseboba.

g) mosarCelis mier moqmedi kanonmdeblobidan da-
saxelebul normebTan sadavo normis erToblivi wakiTx-
vis Sedegad misi arsi, mizanmimarTuleba ar icvleba, ar 
iZleva imis mtkicebisTvis safuZvels, rom zustad sada-
vo norma, dasaxelebul normebTan erTad, iwvevs dife-
rencirebul mopyrobas. mosarCelis mosazreba sistemuri 
ganmartebis Sedegebis Taobaze safuZvelSive gamowveu-
lia mis mier sadavo normis Sinaarsis mcdari gagebiT. 

sadavo normis mTavari gzavnili da mizani aris adminis-
traciuli resursebis winasaarCevno agitaciisTvis gamo-
yenebis nebismier SemTxvevaSi, misi Tanabari xelmisawvdo-
mobis uzrunvelyofa yvela saarCevno subieqtisTvis _ Tu 
es piroba ar aris uzrunvelyofili da daculi, sadavo 
norma krZalavs nebismier drosa da formatSi nebismieri 
subieqtisTvis administraciuli resursis gamoyenebas.

Tanasworobis TvalsazrisiT, sxvaoba ar arsebobs ad-
ministraciuli resursis yvela subieqtis mier gamoyene-
bis absolutur SeuZleblobasa da misi gamoyenebis erT-
nair SesaZleblobas Soris _ Tu saarCevno subieqtebi 
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administraciul resurss erTnairad ver gamoiyeneben an 
erTnairad gamoiyeneben, nebismier SemTxvevaSi, isini Ta-
nabar mdgomareobaSi iqnebian.

Tu administraciuli resursi gamoyenebul iqneba im Sem
TxvevaSi, rodesac ar arsebobs Tanabari xelmisawvdomoba, 
misi gamoyenebis nebismieri SemTxveva iqneba zustad sada-
vo normis darRveva. am TvalsazrisiT, ar aris sxvaoba, 
saarCevno subieqti administraciul resurss gamoiyenebs 
maSin, rodesac es akrZalulia saerTod, Tu gamoiyenebs im 
pirobebis darRveviT, ra pirobebSic misi gamoyenebaa akr-
Zaluli. nebismier SemTxvevaSi kanoni dairRveva.

d) garda amisa, Tu arakonstituciuri Sedegebis gamomwve-
vi mizezebi sxva arsebul regulaciebSia, zustad is normebi 
unda iyos msjelobis sagani konstituciurobis Tvalsazri-
siT. sakonstitucio sasamarTlo SezRudulia sasarCelo 
moTxovniT, rac gamoricxavs mocemuli davis farglebSi ne-
bismieri sxva normebis konstituciurobis Sefasebas. 

zemoaRniSnulidan gamomdinare, ar arsebobs sadavo 
normiT arakonstituciuri Sedegebis gamowvevis alba-
Toba; mxareebis mier misi araerTgvarovnad wakiTxva Ta-
visTavad ar miuTiTebs mis bundovanebasa da, miT ufro, 
arakonstituciurobaze... 

sadavo normis analizis Sedegad gairkva, rom 76-e 
muxlis pirveli nawili orazrovani wakiTxvisTvis goniv
rul safuZvels ar iZleva, aris gasagebi, sakmarisad cxa-
di, ganWvretadi konkretuli qcevis wesis arsisa da misi 
adresatebis garkvevis TvalsazrisiT, amasTan, iZleva mka-
fio gzavnils misi moqmedebis farglebTan dakavSirebiT. 
nebismieri sxva versiiT (rogorc mxareebis, ise mowmis mier 
SemoTavazebuli SinaarsiT) misi wakiTxva am normis araswo-
ri wakiTxva da, Sesabamisad, araswori gamoyeneba iqneba“.103 

103	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris 
gadawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi: `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ saqa-
rTvelos parlamentis winaaRmdeg, II, 16.
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3) aseve yuradRebas gavamaxvilebT 2006 wlis 15 dekem-
bris #1/3/393,397 gadawyvetilebaze saqmeze saqarTve-
los moqalaqeebi: vaxtang masuraSvili da onise mebonia 
saqarTvelos parlamentis winaaRmdeg. davis sagans war-
moadgenda `saqarTvelos sisxlis samarTlis saproceso 
kodeqsis~ 208-e muxlis me-6 da me-7 nawilebi, romelTa Ta-
naxmad: a) `Tu sasamarTlos mimarT gamoxatulia aSkara da 
uxeSi upativcemuloba, sxdomis Tavmjdomares (mosamarT-
les) SeuZlia gamoitanos gankarguleba piris 30 dRe-Rame-
mde vadiT dapatimrebis Sesaxeb. aRniSnuli gankarguleba 
dauyovnebliv aRsruldeba. Tu gankarguleba gamotanil 
iqna procesis monawilis mimarT, sasamarTlo sxdoma SeiZ
leba gadaidos aRniSnuli vadiT~ (me-6 nawili);

b) `am muxliT gaTvaliswinebuli sxdomis Tavmjdoma-
ris (mosamarTlis) gankarguleba miiReba adgilze TaT-
biriT, xolo sasamarTlos Tavmjdomaris gankarguleba 
_ zepiri mosmenis gareSe da ar saCivrdeba~ (me-7 nawili).

sasamarTlom 208-e muxlis me-7 nawili arakonstituciu-
rad cno, radgan is ar pasuxobda samarTliani sasamarT-
los uflebis konstituciur garantiebs. imavdroulad, 
sasamarTlos mouxda msjeloba normis gansazRvrulobis 
masStabze am konkretul SemTxvevaSi da, zogadad, normis 
gansazRvrulobis aucileblobaze. 

kerZod, sasamarTlo sxdomaze saqmis ganxilvisas gamoi-
Tqva araerTi mosazreba sadavo normebiT gaTvaliswine-
buli samarTaldarvevisTvis dadgenili pasuxismgeblobis 
saxeobis Taobaze. amasTan dakavSirebiT, sakonstitucio sa-
samarTlom aRniSna: `TeoretikosTa, praqtikos iuristTa, 
samarTalSemfardebelTa gansxvavebuli da zogjer ur-
TierTgamomricxavi mosazrebebis Sefasebisas cxadi gaxda, 
rom normaSi samarTaldarRvevis Sinaarsi ar aris mkafiod 
formulirebuli, ris gamoc misi gamoyeneba SesaZlebelia 
mxolod yovel konkretul SemTxvevaSi, normis ganmarte-
bis safuZvelze, rac, isev misi arakonkretulobidan da 
bundovanebidan gamomdinare, araerTgvarovania.
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amasTan, normis bundovanebas ganapirobebs ara mxo-
lod misi saxeobis gansazRvris SeuZlebloba, aramed 
Tavad Sinaarsic. kerZod, saqarTvelos sisxlis samarT-
lis kodeqsis 366-e muxlis Tanaxmad, danaSaulad iTvle-
ba sasamarTlosadmi upativcemuloba, rac gamoixata 
samarTalwarmoebis monawilis SeuracxyofiT. es dana-
Sauli isjeba jarimiT an sazogadoebisaTvis sasargeblo 
SromiT vadiT as oTxmocidan oras ormoc saaTamde, anda 
Tavisuflebis aRkveTiT vadiT erT wlamde. makvalifici-
rebeli garemoebaa igive qmedebis Cadena sakonstitucio 
sasamarTlos wevris, mosamarTlis an msajulis mimarT. 

maSasadame, erTi mxriv, danaSauls warmoadgens sa-
samarTlos upativcemuloba, rac gamoixata mxaris an 
mosamarTlis, msajulis SeuracxyofiT, meore mxriv ki, 
sadavo normebiT dadgenilia pasuxismgebloba sasamarT-
los mimarT gamoxatuli `aSkara da uxeSi upativcemu-
lobisTvis~. orive SemTxvevaSi, saqme gvaqvs sasamarT-
los upativcemulobasTan, magram iqidan gamomdinare, 
rom sadavo normiT gaTvaliswinebuli samarTaldarRveva 
sisxlis samarTlis kodeqsiT danaSulad ar aris miCneu-
li, amasTan, misTvis pasuxismgeblobis zomad dadgenili 
patimrobac gacilebiT moklevadiania sisxlis samarTlis 
kodeqsiT gaTvaliswinebul sasjelTan SedarebiT, unda 
vigulisxmoT, rom es aris, danaSaulTan SedarebiT, ufro 
msubuqi samarTaldarRveva. Tumca amis calsaxad Tqmac 
SeuZlebelia, radgan sadavo normiT gaTvaliswinebuli 
samarTaldarRvevisTvis mosamarTles SeuZlia, pirdapir 
Seufardos patimroba, maSin rodesac ssk-is 366-e muxliT 
dadgenili danaSaulisTvis SesaZlebelia ufro msubuqi 
sasjelis _ jarimis an sazogadoebisaTvis sasargeblo 
Sromis dakisreba. garda amisa, Sefasebis sagania, Tu ra 
miiCneva `aSkara da uxeS~ upativcemulobad, moicavs Tu 
ara igi Seuracxyofasac, Tu piriqiT, upativcemuloba, 
Tundac aSkara da uxeSi, arsebobs manam, sanam qmedeba ar 
gadazrdila SeuracxyofaSi. radgan saqarTvelos sisxlis 



161

interesTa dabalanseba demokratiul sazogadoebaSi

samarTlis kodeqsis 366-e muxlidan gamomdinare, upativ-
cemuloba moicavs Seuracxyofas, unda vivaraudoT, rom 
sadavo normebis SemTxvevaSic, sasamarTlos mimarT upa-
tivcemuloba SesaZloa gamoixatos SeuracxyofaSi, maT 
Soris rogorc mosamarTlis, ise mxaris da sxva damswre 
pirTa mimarTac. aseT varaudebs ver gamoricxavs sadavo 
normis teqsti.

saqarTvelos sakonstitucio sasamarTlo miuTiTebs, 
rom rogorc `saqarTvelos sisxlis samarTlis kodeq-
sis~ 366-e muxlis, ise sadavo normebis dasacav obieqts 
warmoadgens sasamarTlos avtoriteti, marTlmsajule-
bis daubrkoleblad da jerovnad ganxorcieleba. magram, 
radgan kanonmdebelma gadawyvita am sakiTxis saqarTvelos 
sisxlis samarTlis kodeqsisagan damoukideblad, damate-
biT (sadavo normebiT) daregulireba, aucilebeli iyo 
axali normebis sakmarisi konkretulobiT gamijvna igive 
urTierTobebis momwesrigebeli arsebuli normebisgan. 

sabolood, saqarTvelos sakonstitucio sasamarTlo 
aRniSnavs: 

saqarTvelos sakonstitucio sasamarTlos kompeten-
ciaSi ar Sedis konkretuli samarTaldarRevis saxeobis 
dadgena. aqedan gamomdinare, mocemuli davis fargleb-
Sic sasamarTlom ar unda gaarkvios, sadavo normiT ra 
tipis _ sisxlis Tu administraciuli samarTaldarRvevaa 
gaTvaliswinebuli da, Sesabamisad, romeli sakanonmdeb
lo aqtiT mowesrigebas eqvemdebareba es sakiTxi, magram 
zemoaRniSnuli garemoebebis Sejerebis safuZvelze auci-
lebelia, iTqvas: rodesac kanonmdeblobiT xdeba pasuxis-
mgeblobis iseTi zomis SemoReba, rogoricaa dapatimreba, 
1) mkafiod unda Camoyalibdes Tavad samarTaldarRvevis 
Sinaarsi, romlisTvisac gaTvaliswinebulia pasuxismgeb-
lobis es zoma; 2) is Zalze mkveTrad da aSkarad unda 
gansxvavdebodes igive obieqtis winaaRmdeg mimarTuli 
sxva saxis samarTaldarRvevisa da misTvis dawesebuli 
pasuxismgeblobisgan. am pirobebis dacva aucilebelia, 
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radgan, erTi mxriv, samarTaldamrRvevma zustad unda 
icodes, ra Sinaarsis samarTaldarRvevisTvis ufardeben 
mas patimrobas, xolo, meore mxriv, samarTalSemfarde-
belma (mosamarTlem) SeZlos Sesabamisi normebis sworad 
da adekvaturad gamoyeneba.

sadavo normebiT es pirobebi ar aris dakmayofilebuli. 
aRniSnulTan dakavSirebiT gasaziarebelia adamianis 

uflebaTa evropuli sasamarTlos praqtikac. araerT 
precedentSi vkiTxulobT: kanoni unda iyos xelmisawv-
domi, winaswarganWvretadi da zustad gansazRvruli, 
agreTve unda Seicavdes sxva garantiebs TviTnebobis 
riskisgan dasacavad. amasTan, kanonis sicxadis moTxovna 
gulisxmobs, rom yvela norma, romelsac Tavisuflebis 
aRkveTa emyareba, sakmarisad zusti unda iyos, raTa pir-
ma, Tundac saTanado konsultaciiT, winaswar ganWvritos 
im xarisxiT, romelic mocemul garemoebebs Seesabameba, 
Tu ra Sedegi mohyveba ama Tu im qmedebas... 

sabolood, unda iTqvas, rom damoukideblad samarTal-
darRvevis saxeobisa an Sinaarsisa, mniSvnelovania is gare-
moeba, rom am samarTaldarRvevisTvis gaTvaliswinebulia 
pasuxismgeblobis iseTi zoma, rogoric aris Tavisufle-
bis aRkveTa. pirovnebis mdgomareoba, visac Tavisufleba 
aRekveTa, ar gaumjobesdeba misi qmedebis sisxlis, admi-
nistraciul an sxva saxis samarTaldaRvevad dakvalifici-
rebiT. marTlmsajulebis ganxorcielebis fundamenturi 
principebi ar iZens gansxvavebul mniSvnelobas samarTal-
darRevaTa calkeuli saxeebis mixedviT. samarTalwarmoeba, 
miuxedavad samarTaldarRvevis saxisa, unda mimdinareob-
des samarTliani sasamarTlos yvela principis dacviT~.104

4) sasamarTlo praqtikaSi normis ganWvretadobasTan 
dakavSirebT gamoikveTa terminologiuri sizustis dac-
vis aucileblobac. Tumca es sakixi ar iyo uSualod sa-

104	 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 15 dekembris 
#1/3/393,397 gadawyvetileba saqmeze saqarTvelos moqalaqeebi: vaxtang 
masuraSvili da onise mebonia saqarTvelos parlamentis winaaRmdeg.
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samarTlos msjelobis sagani, Sesabamisad, sakiTxi ar 
iTvleba sakonstitucio sasamarTlos mier gadawyveti-
lad da danergil standartad. am sakiTxs daeTmo gansx-
vavebuli azri. Cven yuradRebas davuTmobT mas, radgan 
migvaCnia, rom terminologiuri sizuste ar aris meorexa-
risxovani kanonis ganWvretadobis Sefasebisas. kerZod: 
„kanonSi gaTvaliswinebul termins Tu cnebas konkretu-
li datvirTva da damoukidebeli mniSvneloba aqvs. ...kano-
nis ganWvretadoba da xelmisawvdomoba moiTxovs kanonis 
SeZlebisdagvarad zedmiwevniT sizustes da sicxades. am 
moTxovnis farglebSi dauSvebelia, erTsa da imave kanonSi 
identuri urTierTobebisa Tu institutebis mowesrige-
bisTvis gansxvavebuli terminebi da cnebebi gamoiyenebo-
des, an piriqiT, gansxvavebuli Sinaarsis urTierTobebi 
da institutebi erTi terminiT an cnebiT moixseniebodes. 
SesaZloa, sxvadasxva terminebiT an cnebebiT moazrebuli 
urTierTobebi Tu institutebi Sinaarsobrivad moicav
dnen an avsebdnen erTmaneTs, magram, nebismier SemTxve-
vaSi, maT Soris gansxvavebis ararsebobisas gansxvavebuli 
saxelwodebebis SemoRebas, ubralod, azri ara aqvs. 

zemoaRniSnulidan gamomdinare, Zalze safrTxiloa 
sxvadasxva terminebisa da cnebebis identurobis mtkice-
ba. Tuki davuSvebT aseT SesaZleblobas, es xels Seuwy-
obs erTgvari terminologiuri qaosis damkvidrebas, rac 
daabnevs rogorc pirebs, romelTa mimarTac unda moxdes 
aseTi normebis gamoyeneba, ise samarTalSemfardebels, 
Seqmnis safuZvels gansxvavebuli samarTalgamoyenebis
Tvis. aseT dros ki Secdomis daSvebis riski yovelTvis 
arsebobs. 

garda amisa, terminebisa da cnebebis erTmaneTTan gai-
giveba gulisxmobs ra maT mier mowesrigebuli urTier-
Tobebisa da institutebis absoluturad gaigivebas, amis 
daSveba kanonzomierad gamoiwvevs Tavad institute-
bis Sinaarsis rRvevas, eWvqveS daayenebs cnebebis tra-
diciuli mniSvnelobis sandoobas. yovelive es Seqmnis 



164

qeTevan eremaZe

kidev ufro met problemas kanonis ganWvretadobasTan 
dakaSirebiT“.105

maSasadame, am TavSi Cven SevecadeT, yuradReba gagve-
maxvilebina kanonis xarisxis eqspertizis gziT normis 
konstituciurobis Sefasebis aucileblobaze. amasTan, 
unda aRvniSnoT, rom, Tumca normis ganWvretadoba aris 
normis konstituciurobis SefasebisTvis damatebiTi, 
damoukidebeli kriteriumi, is ver gaemijneba da ver ga-
moricxavs normis Sefasebis aucileblobas Tanazomiere-
bis principze dayrdnobiT. piriqiT, is arsebiT gavle-
nas axdens Tanazomierebis principis mixedviT normis 
konstituciurobis dadgenaze. „Tanazomierebis princi-
pze dayrdnobiT uflebis savaraudo darRvevis sakiTxis 
garkvevisas gansakuTrebuli yuradReba eTmoba samarT-
lebrivi sikeTisadmi mosalodneli safrTxis simZimes. 
es samarTlebrivi sikeTe, erTi mxriv, aris konkretuli 
ufleba, romlis SezRudvis aucileblobac dgeba da, meo-
re mxriv, sazogadoebrivi interesi, romlis dacvisTvi-
sac aucilebelia uflebaSi Careva. Tu mkafio, naTeli da 
sakmarisad konkretuli ar iqneba uflebaSi Carevis yvela 
winapiroba, safuZveli Tu wesi, es, TavisTavad, ganapiro-
bebs ara mxolod uflebaSi gadametebuli Carevis, aramed 
sazogadoebrivi interesebis arasworad dakmayofilebis 
risksac. Sesabamisad, ver miiRweva kerZo da sajaro in-
teresebis gonivruli da proporciuli Tanafardoba. 
uflebaSi Carevis maregulirebeli aseTi normac ver da-
akmayofilebs Tanazomierebis principis moTxovnebs“.106

105	 saqarTvelos sakonstitucio sasamarTlos wevris, qeTevan eremaZis gan-
sxvavebuli azri saqarTvelos sakonstitucio sasamarTlos pirveli ko-
legiis 2009 wlis 13 maisis #1/1/428, 447, 459 gadawyvetilebaze.

106	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris ga-
dawyvetileba #1/3/407 saqmeze saqarTvelos axalgazrda iuristTa aso-
ciacia da saqarTvelos moqalaqe _ ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg, II, 12.
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5.	 interesTa balansis dacva kanonis winaSe 
Tanasworobis uflebis realizaciisas

5.1. kanonis winaSe Tanasworoba,  
rogorc Tavisuflebis garantia

interesTa Soris samarTliani balansis arsebobis 
garkveva, dacva TaviseburebebiT gamoirCeva Tanasworo-
bis uflebis realizaciis procesSi da, Sesabamisad, ka-
nonis konstituciurobis Sefasebisas saqarTvelos kons-
tituciis me-14 muxlTan mimarTebiT. es, pirvel rigSi, 
ganpirobebulia Tavad uflebis specifikurobiTa da gan-
sakuTrebuli mniSvnelobiT. 

kanonis winaSe Tanasworoba _ es ar aris mxolod ufle-
ba, es aris idea, koncefcia, principi, romelsac efuZ-
neba samarTlebrivi saxelmwifo da demokratiuli Rire-
bulebebi. `kanonis winaSe Tanasworobis fundamenturi 
uflebis damdgeni ...norma warmoadgens Tanasworobis 
universalur konstituciur norma-princips, romelic, 
zogadad, gulisxmobs adamianebis samarTlebrivi dacvis 
Tanabari pirobebis garantirebas. kanonis winaSe Tanaswo-
robis uzrunvelyofis xarisxi obieqturi kriteriumia 
qveyanaSi demokratiisa da adamianis uflebebis upirates-
obiT SezRuduli samarTlis uzenaesobis xarisxis Sefase-
bisaTvis. amdenad, es principi warmoadgens demokratiuli 
da samarTlebrivi saxelmwifos rogorc safuZvels, ise 
mizans~.107

107	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi: `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ sa-
qarTvelos parlamentis winaaRmdeg, II, 1. 
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Tanasworobis idea aris xerxemali, sayrdeni imisa, ra miz-
niT da suliskveTebiTac iqmneboda saxelmwifoTa konsti-
tuciebi, amasTan, ratomac viswrafviT adamianebi demokra-
tiuli da samarTlebrivi saxelmwifos realizaciisken.

rogorc Tavidanve aRvniSneT, samarTlebrivi da demokra-
tiuli saxelmwifos Seqmnis mizani aris Tavisufali da rea-
lizebuli adamiani, rasac uzrunvelyofs adamianis ufle-
bebis aRiareba da srulyofilad sargeblobis garantireba. 
amasTan, nebismieri uflebis aRiareba azrs dakargavs, masze 
Tanabari wvdomis (xelmisawvdomobis) garantirebuli Sesa-
Zleblobis gareSe. rogorc ukve aRvniSneT, Tavisufle-
ba, farTo gagebiT, rogorc Rirebuleba ufasurdeba, Tu 
is ar aris gajerebuli samarTlianobiT. adamianebisTvis 
sasicocxlod aucilebelia gancda, rom maT samarTlianad 
epyrobian. swored `...Tanasworobis idea emsaxureba Sesa-
Zleblobebis Tanasworobis uzrunvelyofas, anu ama Tu im 
sferoSi adamianebis TviTrealizaciisTvis erTnairi Sesa-
Zleblobebis garantirebas. Tanabari Sansebi iqneba Tu ara 
Tanabrad gamoyenebuli, damokidebulia konkretuli pire-
bis unarebze“.108 adamianis Tavisuflebisa da Tanasworo-
bis aseT urTierTkavSirze araorazrovnad miuTiTebs sa-
qarTvelos konstituciis me-14 muxli, romlis Tanaxmadac: 
`yvela adamiani dabadebiT Tavisufalia da kanonis winaSe 
Tanasworia, ganurCevlad rasisa, kanis ferisa, enisa, sqe-
sisa, religiisa, politikuri da sxva Sexedulebebisa, ero-
vnuli, eTnikuri da socialuri kuTvnilebisa, warmoSobisa, 
qonebrivi da wodebrivi mdgomareobisa, sacxovrebeli ad-
gilisa~. am normaSi kanonis winaSe Tanasworoba moxsenie-
bulia adamianis TavisuflebasTan erTad, rac mianiSnebs 
Tanasworobis mniSvnelobaze adamianis TavisuflebisaTvis 
_ adamianis uflebebi erTnairad aris TiToeuli adamianis 

108	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTiane-
bebi; `axali memarjveneebi~ da `saqarTvelos konservatiuli par-
tia~ saqarTvelos parlamentis winaaRmdeg, II, 1.
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kuTvnileba, amitom maT unda hqondeT erTnairi xelmisawv-
domoba farTo gagebiT Tavisuflebaze _ uflebebiT sar-
geblobaze, mxolod maSin aris SesaZlebeli Tavisuflebis 
srulyofilad SegrZneba. maSasadame, Tavisuflebisa da Ta-
nasworobis erTad moxsenieba xazs usvams maT Soris mWidro 
kavSirs, radgan Tavisufleba, Tanasworobis gareSe, ver iq-
neba sicocxlisunariani.

kanonis winaSe Tanasworobis konstituciuri princi-
pis swored aseTi fundamenturi mniSvneloba avalde-
bulebs interpretatorebs da boWavs maT Tanasworobis 
uflebis ganmartebisas. 

konstituciis me-14 muxlis ZiriTadi arsi da mizani 
aris, `analogiur, msgavs, sagnobrivad Tanaswor gare-
moebebSi myof pirebs saxelmwifo moepyros erTnairad, 
`ar dauSvas arsebiTad Tanasworis ganxilva uTanaswo-
rod, da piriqiT~.109

me-14 muxlis farglebSi msjelobis SesaZleblo-
bisTvis sasamarTlom, pirvel rigSi, unda daadginos:  
1) pirebi (pirTa jgufebi) arian Tu ara arsebiTad Ta-
nasworebi; amas gadamwyveti mniSvneloba aqvs, radgan es 
pirebi Sedarebad kategoriebs unda ganekuTvnebodnen; 
isini ama Tu im SinaarsiT, kriteriumiT msgavs kate-
goriaSi, analogiur garemoebebSi unda xvdebodnen, ar-
sebiTad Tanasworni unda iyvnen konkretul viTareba-
sa Tu urTierTobebSi; erTi da igive pirebi garkveul 
urTierTobasTan, viTarebasTan mimarTebiT SeiZleba 
ganixilebodnen arsebiTad Tanasworad, xolo sxva ga-
remoebebTan mimarTebiT _ ara; 2) aSkara unda iyos arse-
biTad Tanaswori pirebis mimarT gansxvavebuli mopyro-

109	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis ga-
dawyvetileba #2/1-392; 2010 wlis 27 dekembris gadawyvetileba 
#1/1/493 saqmeze moqalaqeTa politikuri gaerTianebebi: `axali me-
marjveneebi~ da `saqarTvelos konservatiuli partia~ saqarTvelos 
parlamentis winaaRmdeg, II, 2; 2011 wlis 22 dekembris gadawyvetileba 
#1/1/477 saqmeze saqarTvelos saxalxo damcveli saqarTvelos par-
lamentis winaaRmdeg, II, 69. 



168

qeTevan eremaZe

ba (an arsebiTad araTanaswori pirebis mimarT Tanaswori 
mopyroba) ama Tu im niSnis safuZvelze, uflebebiT da-
culi sferoebis mixedviT.

saqarTvelos konstituciis me-14 muxliT daculi sfe-
ros srulyofili ganmartebisTvis sakonstitucio sa-
samarTlo Tavad kanonis winaSe Tanasworobis uflebis 
arsidan gamovida da dauSveblad miiCnia misi gaTanabreba 
normis sityvasityviT SinaarsTan. sasamarTlo ar SeiboWa 
am normis gramatikuli ganmartebiT da misi ZiriTadi arsi, 
diapazoni gaiazra kanonis winaSe Tanasworobis ideis mniS-
vnelobis gaTvaliswinebiT. `... am muxlSi arsebuli niSne-
bis CamonaTvali, erTi SexedviT, gramatikuli Tvalsazri-
siT, amomwuravia, magram normis mizani gacilebiT ufro 
masStaburia, vidre mxolod masSi arsebuli SezRuduli 
CamonaTvalis mixedviT diskriminaciis akrZalva... mxolod 
viwro gramatikuli ganmarteba gamofitavda saqarTvelos 
konstituciis me-14 muxls da daakninebda mis mniSvnelobas 
konstituciursamarTlebriv sivrceSi.~110 `konstituciis 
me-14 muxlSi CamoTvlili niSnebis amomwuravad miCneva 
TavisTavad gamoiwvevs sasamarTlos mier imis dadastu-
rebas, rom nebismieri sxva niSniT diferenciaciis SemTx-
vevebi ar aris diskriminaciuli, radgan ar aris daculi 
konstituciiT. bunebrivia, aseTi midgoma ar iqneboda swo-
ri, radgan TiToeuli maTganis konstituciis me-14 muxl-
Si mouxseniebloba diferenciaciis dausabuTeblobas ver 
gamoricxavs~.111 

zemoaRniSnuli gadawyvetilebebiT, sakonstitucio 
sasamarTlom principulad Secvala midgoma am ufle-
bis ganmartebisadmi da uari Tqva sasamarTloSi wlebis 
ganmavlobaSi arsebul praqtikaze, rodesac saqarTve-

110	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis gadawyve-
tileba #2/1-392.

111	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi; `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ sa-
qarTvelos parlamentis winaaRmdeg~, II, 4. 
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los konstituciis me-14 muxlis ganmarteba mkacrad Se-
moifargleboda mxolod am muxlSi CamoTvlili niSnebis 
safuZvelze diferencirebuli mopyrobis Sefasebis Sesa-
ZleblobiT, rac umetes SemTxvevaSi xdeboda sarCelebis 
arsebiTad gansaxilvelad armiRebis mizezi (safuZveli).

rogorc aRiniSna, sakonstitucio sasamarTlom kons-
tituciis me-14 muxlis ufro farTod ganmartebas 
safuZvlad daudo Tavad uflebis ZiriTadi arsi da, 
zogadad, Tanasworobis ideis mniSvneloba. `Tanasworo-
bis ZiriTadi ufleba sxva konstituciuri uflebebisgan 
imiT gansxvavdeba, rom is ar icavs cxovrebis romelime 
gansazRvrul sferos. Tanasworobis principi moiTxovs 
Tanabar mopyrobas adamianis uflebebiTa da kanonieri 
interesebiT dacul yvela sferoSi.

istoriulad konstituciebSi xdeboda im niSnebis Ca-
moTvla, romelTa mixedviT, adamianTa jgufebs aerTianeb-
da maTTvis damaxasiaTebeli piradi, fizikuri Tvisebebi, 
kulturuli niSnebi an socialuri kuTvnileba. am niSnebis 
konstituciebSi CamoTvla xdeboda zustad maT safuZvelze 
adamianebis diskriminaciis didi gamocdilebis arsebobis da, 
amasTan, aseTi mopyrobis gagrZelebis SiSis gamo (sapasuxod). 

Tumca, amave dros, diferencirebuli midgoma SesaZloa 
moxdes ara mxolod CamoTvlili niSnebis mixedviT da ara 
mxolod, Tundac, am niSnebze dayrdnobiT, konkretuli 
konstituciuri uflebebiT sargeblobis procesSi. diskri-
minaciis akrZalva saxelmwifosgan moiTxovs, rom mis mier 
dadgenili nebismieri regulacia Seesabamebodes Tanaswo-
robis ZiriTad arss _ arsebiTad Tanasworebs moepyros 
Tanasworad, da piriqiT. aqedan gamomdinare, Tanasworobis 
ZiriTad arsTan konfliqtSi myofi nebismieri norma unda 
iyos sakonstitucio sasamarTlos msjelobis sagani~.112 

112	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTiane-
bebi: `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ 
saqarTvelos parlamentis winaaRmdeg, II, 4.
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imavdroulad, sasamarTlom saqmisadmi formaluri 
midgomebis Tavidan asacileblad aRniSna, rom mosarCe-
le ar unda iyos mkacrad SezRuduli diferenciaciis 
niSnis zustad dasaxelebiT. Tu niSnis arasworad dasaxe-
leba TavisTavad problemis arss arsebiTad ar cvlis, 
sasamarTlos ar uCens imis gancdas, eWvs, rom Tanaswori 
pirebis mimarT dadgenili diferenciacia arsobrivad 
gansxvavdeba mosarCelis problemisgan (kavSiri ara aqvs 
masTan), maSin is saqmes miiRebs arsebiTad gansaxilve-
lad. Tumca aseTi sagnobrivi kavSiris ararsebobis Sem
TxvevaSi sasarCelo moTxovna miCneul iqneba rogorc 
dausabuTebeli. mxolod me-14 muxlze miTiTeba, saku-
Tari problemis arsebiTad sworad identificirebis ga-
reSe, ver iqneba sakmarisi sasamarTloSi sasarCelo mo-
Txovnaze msjelobisTvis, radgan sasamarTlo ar aris 
valdebuli, Tavad dausabuTos mosarCeles, raSi mdgo-
mareobs misi problema; Tumca, meore mxriv, sasamarTlo 
arc iseTi formaluri midgomiT unda Semoifarglos, 
rom niSnis arasworad dasaxeleba yovelTvis gaxdes sar-
Celis ganxilvaze uaris Tqmis safuZveli. mTavaria, mo-
sarCele TvalsaCinos xdides misadmi diferencirebul 
mopyrobas da arsebiTad sworad asabuTebdes sakuTar 
problemas.

5.2.	diferencirebuli mopyrobis  
diskriminaciulobis Semowmeba

saqarTvelos konstituciis me-14 muxli krZalavs ro-
gorc pirdapir, ise arapirdapir diskriminacias. imav-
droulad, arsebiTad Tanaswori pirebis mimarT nebismie-
ri gansxvavebuli mopyroba TavisTavad diskriminacias ar 
niSnavs. calkeul SemTxvevaSi, sakmarisad msgavs samarT-
lebriv urTierTobebSic ki, SesaZloa, diferencirebuli 
mopyroba saWiro da gardauvalic iyos. 
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diferenciacia ufro wesia, vidre gamonaklisi. es xSi-
rad aucdeneli da aucilebelic aris. Sesabamisad, di-
ferencireba sazogadoebrivi urTierTobebis sxvadasxva 
sferosTvis ucxo ar aris, `Tumca TiToeuli maTgani ar 
unda iyos dausabuTebeli~.113 magaliTad, Tanasworoba, 
zogadad, saarCevno uflebis arsis Semadgeneli nawilia. 
arCevnebis procesSi saxelmwifos aqvs valdebuleba Ta-
nasworobis uzrunvelmyofeli pirobebis SemoRebisa. am 
procesSi misi ZiriTadi funqciaa, ar moaxdinos vinmes 
SezRudva an privilegireba gonivruli dasabuTebis ga-
reSe. Tumca saarCevno sferoSi Tanasworobis gansakuT
rebuli mniSvneloba, imavdroulad, ar gamoricxavs 
saxelmwifos mier diferencirebis SemoRebis SesaZleb-
lobas. diferenciacia garkveulwilad gasdevs saarCevno 
process _ saarCevno cenzebi, romlebic, zogadad, gan-
sazRvravs am uflebiT mosargeble pirTa wres; saarCe-
vno barieri, romelic gadamwyvetia arCevnebis Sedegebis 
gansazRvrisTvis; aseve, SemdgomSi, arCevnebis Sedegebis 
gaTvaliswinebiT, partiaTa mxolod nawilis dafinanseba 
saxelmwifo biujetidan, amasTan, maTi gansxvavebuli da-
finanseba, ZiriTadad, maT mier miRebul xmaTa odenobaze 
damokidebulebiT da sxv.

sakonstitucio sasamarTlom diferenciaciis diskri-
minaciulobis Sesafaseblad da dasadgenad Camoayaliba 
rigi kriteriumebisa. `diferencirebuli mopyrobisas 
erTmaneTisgan unda ganvasxvaoT diskriminaciuli dife-
renciacia da obieqturi garemoebebiT ganpirobebuli di-
ferenciacia. gansxvavebuli mopyroba TviTmizani ar unda 
iyos. diskriminacias eqneba adgili, Tu diferenciaciis 
mizezebi auxsnelia, moklebulia gonivrul safuZvels. 
maSasadame, diskriminacia aris mxolod TviTmiznuri, 

113	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi; `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ sa-
qarTvelos parlamentis winaaRmdeg, II, 8.
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gaumarTlebeli diferenciacia, samarTlis dausabuTebe-
li gamoyeneba konkretul pirTa wrisadmi gansxvavebuli 
midgomiT. Sesabamisad, Tanasworobis ufleba krZalavs 
ara diferencirebul mopyrobas zogadad, aramed mxo-
lod TviTmiznur da gaumarTlebel gansxvavebas~.114 

maSasadame, mxolod TviTneburi, TviTmiznuri, gau-
marTlebeli, usafuZvlo da dausabuTebeli diferencia-
cia aris diskriminacia. 

Tumca, imavdroulad, sakonstitucio sasamarTlom 
aRniSna, rom, Tanasworobis uflebis Taviseburebebi-
dan gamomdinare, diferenciaciis damdgeni normebis 
konstituciurobis Sefasebisas mas TiToeuli maTga-
nisadmi ver eqneba identuri, erTgvarovani midgoma. 
`rogorc aRiniSna, konstituciis me-14 muxli uzrun-
velyofs adamianebis dacvas sazogadoebrivi cxovrebis 
sxvadasxva sferoSi gaumarTlebeli diferencirebuli 
mopyrobisagan. Tumca, meore mxriv, diferencirebuli 
mopyrobis yvela SemTxveva (nebismieri niSniT, nebis-
mier uflebebSi) erTnairi simZimis ver iqneba. Sesaba-
misad, TiToeuli maTganis erTnairi standartiTa da 
identur kriteriumebze dayrdnobiT Sefasebis SemTx-
vevaSi, sasamarTlom, Tanasworobis uflebis dacvis 
motiviT, SesaZloa, mas mizani Seucvalos, gazardos 
riski diferencirebuli mopyrobis praqtikulad yvela 
SemTxvevis arakonstituciurad miCnevisa da imaze me-
tad SezRudos kanonmdebeli, vidre amas konstituciis 
me-14 muxli moiTxovs.

kanonis winaSe Tanasworobis uflebis bunebidan gamom-
dinare, masSi Carevisas saxelmwifos mixedulebis far-
glebi gansxvavebulia, gansakuTrebiT imis mixedviT, ra 
niSniT an sazogadoebrivi cxovrebis romel sferoSi ax-

114	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi: `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ sa-
qarTvelos parlamentis winaaRmdeg, II, 5.



173

interesTa dabalanseba demokratiul sazogadoebaSi

dens is pirTa diferenciacias. Sesabamisad, gansxvavebuli 
mopyrobis gonivrulobis Sefasebis masStabic gansxvave-
bulia: calkeul SemTxvevaSi is SeiZleba gulisxmobdes 
legitimuri sajaro miznebis arsebobis dasabuTebis au-
cileblobas (rogorebicaa, saxelmwifo uSiSroeba, sazo-
gadoebrivi wesrigi, konstituciuri uflebebis SezRud-
vis konstituciiTve dasaxelebuli konkretuli sajaro 
interesebi); sxva SemTxvevebSi, xelSesaxebi unda iyos 
SezRudvis saWiroeba Tu aucilebloba; zogjer SesaZloa, 
sakmarisi iyos diferenciaciis maqsimaluri realistu-
roba, maT Soris, magaliTad, konkretuli garemoebebis 
realurad Tavidan acilebis SeuZleblobis mizeziT ga-
mowveuli diferenciacia. am ukanasknel SemTxvevaSi 
diskriminaciaze saubari ar SeiZleba, Tu araTanaswori 
midgoma eqvemdebareba gonivrul axsnas, gamarTlebas, 
racionalizacias. 

unda iTqvas, rom, zogadad, istoriulad cvladia Se-
fasebebi da Sefasebebis instrumentebi imisa, ra aris 
`bunebrivi~, `gonivruli~ da `aucilebeli~ am sferoSi. 
Tumca, nebismier SemTxvevaSi, Tanasworobis principi 
kanonmdebels SezRudvis Taobaze gadawyvetilebis mi-
Rebisas arCevanis Tavisuflebas utovebs iqamde, sanam 
xelmisawvdomia diferencirebuli mopyrobis obieqturi 
dasabuTeba~.115 

zemoaRniSnulidan gamomdinare, sasamarTlom dife-
rencirebuli mopyrobis diskriminaciulobis Sefasebis-
Tvis daadgina gansxvavebuli kriteriumebi. kerZod, me-14 
muxlTan mimarTebiT sakonstitucio sasamarTlo normis 
konstituciurobas afasebs: 1) mkacri Sefasebis testiT; 
an 2) `racionaluri diferenciaciis testiT~. gansxvave-
bulia maTi gamoyenebis winapirobebi, safuZvlebi.

115	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi: `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ sa-
qarTvelos parlamentis winaaRmdeg, II, 5.
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mkacri Sefasebis tests sasamarTlo iyenebs `klasiku-
ri, specifikuri~ niSnebiT diferenciaciisas da aseT 
SemTxvevebSi normas afasebs Tanazomierebis principis 
mixedviT. amasTan, `mkacri testis~ farglebSi legiti-
muri miznis dasabuTebisas saWiroa imis mtkiceba, rom 
saxelmwifos mxridan Careva aris absoluturad auci-
lebeli, arsebobs `saxelmwifos dauZleveli interesi~. 
mkacri testis gamoyenebis saWiroebas sasamarTlo ad-
gens aseve diferenciaciis intensivobis xarisxis mixe-
dviT. amasTan, diferenciaciis intensivobis Sefasebis 
kriteriumebi gansxvavebuli iqneba yovel konkretul 
SemTxvevaSi, diferenciaciis bunebidan, regulirebis 
sferodan gamomdinare. aseve, gadamwyveti iqneba, arse-
biTad Tanaswori pirebi ramdenad mniSvnelovnad gansx-
vavebul pirobebSi moeqcevian, anu diferenciacia ram-
denad mkveTrad daacilebs Tanaswor pirebs konkretul 
sazogadoebriv urTierTobaSi monawileobis Tanabari 
SesaZleblobebisagan. 

Tu diferenciaciis intensivoba maRalia, sasamarT-
lo gamoiyenebs mkacr tests, xolo intensivobis dabali 
maCveneblis SemTxvevaSi _ `racionaluri diferenciaciis 
tests~ (racionaluri safuZvliT Semowmebis testi).

`racionaluri diferenciaciis testis~ mixedviT, nor-
mis konstituciurobis Sefasebisas:

a) sakmarisia diferencirebuli mopyrobis racionalu-
robis dasabuTebuloba, maT Soris, rodesac aSkaraa di-
ferenciaciis maqsimaluri realisturoba, gardauvaloba 
an saWiroeba; 

b) realuri da racionaluri kavSiris arseboba dife-
renciaciis obieqtur mizezsa da misi moqmedebis Sedegs 
Soris.

sasamarTlom racionaluri diferenciaciis testi Se-
moiRo swored im motiviT, rom gaumarTlebeli iqneboda 
yovelTvis mkacri testis gamoyeneba, radgan aman xSirad 
SeiZleba, sasicocxlod aucilebeli legitimuri mizne-
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bis ararsebobis gamo, diferenciaciis umetesi SemTxve-
vebis diskriminaciul diferenciaciad miCnevis aucileb-
loba warmoSvas, rac Tavad Tanasworobis uflebis arsis 
sawinaaRmdego iqneba.

5.3.	sakonstitucio sasamarTlos praqtika 
interesTa balansis Sefasebis Taobaze normis 
konstituciurobis Semowmebisas saqarTvelos 
konstituciis me-14 muxlTan mimarTebiT

2010 wlis 27 dekembris gadawyvetilebaSi #1/1/493 sa-
qmeze moqalaqeTa politikuri gaerTianebebi: `axali me-
marjveneebi~ da `saqarTvelos konservatiuli partia~ 
saqarTvelos parlamentis winaaRmdeg, sakonstitucio 
sasamarTlom normis konstituciurobis Sefasebisas ra-
cionaluri diferenciaciis testi gamoiyena. gasaCivre-
buli iyo 2001 wlis 21 agvistos saqarTvelos organuli 
kanonis „saqarTvelos saarCevno kodeqsis“ 76-e muxlis 
me-2 nawili, romlis Tanaxmad, sajaro mosamsaxureebs, 
romlebic sargeblobdnen samsaxurebrivi avtomanqane-
biT, maTi gamoyenebis ufleba hqondaT mxolod sawvavis 
anazRaurebis pirobiT.

mosarCelis azriT, sadavo normiT xdeboda diskriminacia 
politikuri (an partiuli) niSniT, radgan mxolod im poli-
tikuri Zalebis warmomadgenlebs eZleodaT SesaZlebloba, 
gamoiyenon konkretuli administraciuli resursi, romle-
bsac maTi samsaxurebrivi mdgomareobis gamo, xeli miuwv-
debodaT am resursze. xolo danarCen partiebs, romlebsac 
ar hyavdaT warmomadgenloba saxelmwifo samsaxurSi iseT 
poziciebze, sadac personaluri manqanebia gaTvaliswinebu-
li samsaxurebrivi funqciebis gansaxorcieleblad, aseTi 
SesaZlebloba ar hqondaT. amasTan, mosarCelem araerTg-
zis aRniSna, rom, vinaidan realurad erTi partia akomple-
qtebda parlamentsa da mTavrobas, is iyo privilegirebuli 
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danarCen partiebTan mimarTebiT. mosarCelis argumentebi, 
am TvalsazrisiT, ukavSirdeboda saxelmwifo-politikuri 
Tanamdebobis pirebis privilegirebul mdgomareobaSi Ca-
yenebas rogorc aqtiuri, ise pasiuri saarCevno uflebiT 
sargeblobisas, vinaidan aseTi tipis Tanamdebobaze piri Se-
saZloa iyos arCeuli an daniSnuli misi politikuri Sexe-
dulebebis an partiuli kuTvnilebis gamo.

marTalia, sasamarTlom ar gaiziara mosarCelis po-
zicia diferenciaciis niSanTan dakavSirebiT, Tumca ar 
uaryo, rom, zogadad, sadavo norma adgenda diferenci-
rebul mopyrobas da man imsjela normis konstituciu-
robaze. sasamarTlom aRniSna, rom saarCevno procesSi 
monawileoba iwvevs saarCevno uflebis mqone yvela piris 
(damoukideblad imisgan, ukavia Tu ara mas konkretuli 
Tanamdeboba sajaro samsaxurSi) arsebiTad Tanasworad 
miCnevis aucileblobas. maSasadame, swored saarCevno 
procesSi monawileobis uflebis safuZvelze, Tanamdebo-
brivad gansxvavebul mdgomareobaSi myofi pirebi arsebi-
Tad Tanasworni arian. 

zemoaRniSnulidan gamomdinare, am saqmeze sasamarT-
los unda gadaewyvita, saarCevno procesisadmi arsebi-
Tad Tanaswori pirebis sadavo normiT dadgenili dife-
renciacia iyo Tu ara maTi diskriminacia. 

sasamarTlom, pirvel rigSi, gaarkvia sadavo normiT 
dadgenili diferenciaciis intensivobis xarisxi. am Sem
TxvevaSi saubari iyo winasaarCevno agitaciaSi monawile 
pirTagan nawilisTvis _ saxelmwifo-politikuri Tanamde-
bobis pirebisaTvis samsaxurebrivi manqanebis gamoyenebis 
daSvebaze, sawvavis anazRaurebis pirobiT. sasamarTlom 
CaTvala, rom avtomanqanaze yvela subieqtis mier iden-
turi xelmisawvdomobis ararseboba arsebiTad ar cvlida 
arCevnebSi subieqtebis Sansebis sastarto pirobebs, ris 
gamoc is gavlenaunariani SeiZleboda yofiliyo saarCe-
vno uflebiT srulyofilad da, imavdroulad, sxvebTan 
Tanabar sargeblobaze. `avtomanqana ar xasiaTdeba eqs-
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kluziuri TaviseburebebiT, magaliTad, rogorsac war-
moadgens saeTero dro. erTi mxriv, masmediiT sargeb-
lobis SesaZlebloba, pirdapirproporciulad, gavlenas 
axdens saarCevno uflebis efeqtur realizaciaze, radgan 
is aris yvelaze uSualo da martivi gza amomrCevlebTan 
komunikaciisa, maTi informirebulobisa, zustad is aris 
uSualo wyaro (sxva wyaroebTan erTad), saidanac amomr-
Cevels SeiZleba Seeqmnas warmodgena yvela saarCevno su-
bieqtze. am TvalsazrisiT, saarCevno subieqtebis Tanaba-
ri Sansebi amomrCevels aZlevs SesaZleblobas, Tanabrad 
gaecnos TiToeuli maTganis winasaarCevno programas, 
dapirebebs, SesaZleblobebs, Seafasos isini, Seadaros 
erTmaneTs da gaakeTos misTvis saukeTeso arCevani. Tana-
bari saeTero drois kanonmdeblobiT garantirebis gare-
Se, masobrivi informaciis saSualebebs SeuZliaT, saer-
Tod uari uTxran (sakuTari Sexedulebisamebr) nebismier 
subieqts saeTero drois daTmobaze. 

aseTi an msgavsi datvirTva avtomanqanas ar gaaCnia. 
amasTan, mniSvnelovania, rom sadavo normiT, arsebu-
li diferenciaciis kidev ufro daviwroebis mcdelo-
baa da, Sesabamisad, saarCevno subieqtebis erTmaneTTan 
daaxloebis damatebiTi SesaZlebloba is garemoeba, rom 
sajaro mosamsaxureebma samsaxurebrivi avtomanqanebi 
SeiZleba gamoiyenon mxolod sawvavis anazRaurebis pi-
robiT. am subieqtebs Soris konkretuli administraciu-
li resursis gamoyenebisas sxvaobas warmoadgens mxolod 
manqaniT sargeblobasTan dakavSirebuli Tanxebi (sawva-
vis anazRaurebis garda)~.116

Sesabamisad, sasamarTlom daadgina, rom sadavo nor-
miT ar xdeboda saarCevno subieqtebis mkveTrad gansxva-
vebul pirobebSi Cayeneba. anu diferenciacia ar iyo im 

116	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi: `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ sa-
qarTvelos parlamentis winaaRmdeg, II, 23.
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intensivobis, rac maT winasaarCevno periodSi Sansebis 
realuri Tanabrobisgan arsebiTad daacilebda. 

amasTan, diferenciaciis intensiurobis Semowmebis
Tvis sasamarTlom damatebiTi pirobebi daadgina: `niSan-
doblivia, rom diferenciaciis intensiurobis Semowmebis 
kriteriumad sasamarTlosTvis gadamwyvetia ara mxolod 
Tavad resursis buneba da misi martivi xelmisawvdo-
moba, aramed mniSvneloba aqvs im garemoebas, ramdenad 
mkveTrad aSorebs diferencireba subieqtebs Tanabari 
SesaZleblobebisagan. Sesabamisad, Tu am TvalsazrisiT 
daSvebuli iqneba araerTi administraciuli resursi an 
iseTi resursi, romelic aseT diapazons realurad gazr-
dis, Careva CaiTvleba intensiurad da sasamarTlos mier 
Sefasdeba mkacri testiT~. 

Sedegad, sakonstitucio sasamarTlom am regulaciis 
konstituciurobis Sesafaseblad gamoiyena racionaluri 
diferenciaciis testi. kerZod: ̀ 76-e muxlis me-2 nawiliT 
gaTvaliswinebuli sajaro mosamsaxureebi (sasarCelo mo-
Txovnis farglebSi _ saxelmwifo-politikuri Tanamde-
bobis pirebi) uflebamosilni arian, winasaarCevno kampa-
niis miznebisaTvis gamoiyenon samsaxurebrivi avtomanqana 
(rogorc samsaxurebrivi funqciebis Sesrulebisas, ise 
mas Semdeg) sawvavis anazRaurebis pirobiT.

am pirTagan nawili saxelmwifosgan dacvis gansakuTre-
buli reJimiT sargeblobs, zustad maTi samsaxurebrivi 
mdgomareobidan, Sesasrulebeli funqciebidan gamomdi-
nare. (isini `saxelmwifo dacvis specialuri samsaxuris 
Sesaxeb~ saqarTvelos kanonis mixedviT, saxelmwifo dac-
vis specialuri samsaxuris dasacav pirTa kategorias 
ganekuTvnebian); maTze dacvis gansakuTrebuli zomebi 
vrceldeba konkretul Tanamdebobaze yofnis mTeli vadis 
ganmavlobaSi (zogierT maTganze uflebamosilebis vadis 
amowurvis Semdegac). amasTan, es zomebi ar aris dakavSi-
rebuli mxolod samsaxurebrivi funqciebis Sesrulebis 
drosTan, momentTan. anu isini aseTi dacviT sargebloben 
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arasamsaxurebriv saaTebSic, maSinac, rodesac uSualod 
ar asruleben samsaxurebriv funqciebs, aseve Svebulebis 
dros. maSasadame, dacvis specialuri zomebis gamoyene-
ba ar aris dakavSirebuli konkretulad pirovnebasTan 
an samsaxurebrivi funqciebis Serulebis drosTan, mo-
mentTan; is dakavSirebulia mTlianad im periodTan, ro-
desac ama Tu im pirs es Tanamdeboba ukavia; ivaraudeba, 
rom Tanamdebobis specifikis, sirTulis, kompetenciis 
gaTvaliswinebiT, am Tanamdebobaze konkretuli funqcie-
bis Sesruleba, erTi mxriv, maRali albaTobiT dakavSire-
bulia usafrTxoebis personalur riskebTan (uSualod am 
Tanamdebobaze myofi pirebis usafrTxoebasTan), meore 
mxriv, ki TavisTavad am Tanamdebobis (da ara konkretuli 
Tanamdebobis piris, misi personis) usafrTxoeba mniSvne-
lovania qveynis usafrTxoebisTvis. 

am kategoriis adamianebis personaluri samsaxurebri-
vi avtomanqanebic usafrTxoebis specialur moTxovnebs 
Seesabameba. amasTan, es pirebi isargebleben samsaxure-
brivi personaluri avtomanqanebiT Tu nebismieri sxva 
manqaniT _ usafrTxoeba erTnairad unda iyos uzrun-
velyofili. aqedan gamomdinare, am pirebis mier winasa-
arCevno periodSi samsaxurebrivi manqanebis gamoyenebaze 
uaris Tqma ar gamoricxavda saxelmwifos mxridan admi-
nistraciuli resursis xarjvis saWiroebas maTi usafr-
Txoebis uzrunvelyofis mizniT.

am TvalsazrisiT, aseTi pirebis mimarT sadavo normiT 
gaTvaliswinebuli regulacia ganpirobebulia obieqturi 
garemoebebiT. 

saxelmwifo-politikuri Tanamdebobis pirebi, danar-
Ceni moqalaqeebis msgavsad, arian saarCevno uflebis 
(rogorc aqtiuri, ise pasiuri) subieqtebi, rac niSnavs, 
rom maT yvela moqalaqis Tanabrad aqvT am uflebiT 
sargeblobis konstituciuri SesaZlebloba, bunebri-
via, rigi sakanonmdeblo daTqmebis gaTvaliswinebiT. am 
pirebTan dakavSirebiT, saxelmwifom, erTi mxriv, unda 
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Seqmnas garantiebi maT mier samsaxurebrivi funqcie-
bis srulyofilad ganxorcielebisaTvis, raTa xeli ar 
SeeSalos saxelmwifo organoebis normalur da daniS-
nulebisamebr efeqtur funqcionirebas, xolo, meore 
mxriv, am adamianebze, sxva moqalaqeebis msgavsad, Tana-
brad unda gaavrcelos saarCevno uflebiT sargeblo-
bis garantiebi. saxelmwifo-politikuri Tanamdebobis 
piri ar SeiZleba dadges saarCevno uflebiT sargeb-
lobasa da masze uaris Tqmas Soris arCevanis gakeTebis 
aucileblobis winaSe. mas unda hqondes SesaZleblo-
ba, jerovnad Seasrulos masze dakisrebuli samsaxu-
rebrivi funqciebi (garda im SemTxvevebisa, rodesac 
kanoniT gaTvaliswinebulia obieqturi safuZvlebiT 
pasiuri saarCevno uflebiT sargeblobisTvis konkre-
tuli Tanamdebobidan gadadgomis valdebuleba), amas-
Tan, survilisamebr, sxva moqalaqeebis Tanabrad, mii-
Ros monawileoba qveynis politikur cxovrebaSi, misi 
momavlis gansazRvraSi...

imis gaTvaliswinebiT, rom mocemuli sasarCelo mo-
Txovnis farglebSi sadavo ar iyo sajaro mosamsaxu-
reebis SesaZlebloba, monawileoba miiRon winasaarCevno 
agitaciaSi samsaxurebrivi movaleobebis Sesrulebis pe-
riodSi (rodesac isini ar imyofebian SvebulebaSi), iseve, 
rogorc zogierTi sajaro mosamsaxuris ufleba, uSua-
lod samsaxurebrivi funqciebis Sesrulebisas miiRon 
monawileoba winasaarCevno agitaciaSi, aseTi normatiu-
li mocemulobis farglebSi sadavo normiT dadgenili 
regulacia ar unda iqnes miCneuli sakiTxis TviTnebur 
gadawyvetad. es aris realuri, praqtikuli saWiroebiT 
ganpirobebuli regulacia.

racionaluri proporciulobis testis mixedviT, nor-
mis konstituciurobis Semowmebis farglebSi sasamarT-
losTvis sakmarisad xelSesaxebia is praqtikuli proble-
mebi, romelTa Tavidan acilebac SesaZlebelia sadavo 
normiT SemoRebuli regulaciiT. 
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amasTan, rogorc ukve aRiniSna, zustad sxva saarCe-
vno subieqtebTan Sansebis Tanasworobis SenarCunebis-
kenaa mimarTuli sawvavis anazRaurebis valdebuleba. 
anu imisaTvis, rom dasaxelebuli saWiroebebisaTvis 
samsaxurebrivi avtomanqanis gamoyeneba gonivruli 
iyos, savaldebuloa saxelmwifo resursis gamoyenebis 
sakuTari xarjebiT kompensireba (dabalanseba). erTa-
derTi sxvaoba saarCevno subieqtebs Soris am Tvalsa-
zrisiT rCeba manqaniT sargeblobasTan dakavSirebuli 
danarCeni (benzinis garda) Tanxebi, rac potenciurad 
ver Seqmnis xelSesaxeb gansxvavebas saarCevno subie-
qtebs Soris. 

zemoaRniSnulidan gamomdinare, migvaCnia, rom aseTi 
regulacia ar iwvevs pirTa diskriminacias, anu maTi San-
sebis arsebiTad araTanabar mdgomareobaSi Cayenebas, rac 
gavlenas moaxdenda maT mier saarCevno uflebiT Tana-
brad sargeblobaze~.117 

aRsaniSnavia, rom me-14 muxlTan mimarTebiT nor-
mis konstituciurobis Sefasebis kriteriumebisa Tu 
safuZvlebis gaazreba da Camoyalibeba, iseve, rogorc 
Tavad uflebis Sinaarsisa da farglebis ganmarteba, sa-
samarTlos praqtikaSi TandaTan xdeboda. 

sakonstitucio sasamarTlom 2003 wlis 7 noembris 
#2/7/219 gadawyvetilebaSi pirdapir miuTiTa, rom, ro-
gorc uflebis ganmartebisas, ise masTan mimarTebiT 
normis konstituciurobis Sefasebis kriteriumebis 
SerCevisas uSualod adamianis uflebaTa evropuli sa-
samarTlos Sesabamis praqtikas daeyrdno. `kanonis wina-
Se Tanasworobis konstituciuri principi gulisxmobs 
yvela im adamianis uflebebis Tanabrad aRiarebasa da 
dacvas, romlebic imyofebian erTsa da imave pirobebSi 

117	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris ga-
dawyvetileba #1/1/493 saqmeze moqalaqeTa politikuri gaerTianebe-
bi: `axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ sa-
qarTvelos parlamentis winaaRmdeg, II, 23, 24.
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da gansazRvruli sakiTxisadmi aqvT erTnairi damokide-
buleba. es principi moicavs sakanonmdeblo saqmianobis 
mTel speqtrs, raTa Tanabar pirobebsa da garemoebeb-
Si myof adamianebs mieniWoT Tanabari privilegiebi da 
daekisroT Tanabari pasuxismgebloba. gansxvavebuli sa-
kanonmdeblo mowesrigeba, cxadia, yvela SemTxvevaSi ar 
CaiTvleba kanonis winaSe Tanasworobis principis darR-
vevad. kanonmdebels ufleba aqvs, kanoniT gansazRvros 
gansxvavebuli pirobebi, magram es unda iyos dasabuTe-
buli, gonivruli da mizanSewonili. amasTan, erTnair pi-
robebSi myofi subieqtebisaTvis uzrunvelyofili unda 
iyos diferenciaciis Tanabari done. adamianis ufle-
baTa evropuli sasamarTlo diskriminaciis akrZalvis 
darRvevis dadgenisas xelmZRvanelobs iseTi kriteriu-
mebiT, rogoricaa: (a)diferenciuli damokidebuleba (b)
erTnairi SemTxvevebis mimarT (g)gonivruli da obieq-
turi safuZvlebis gareSe da/an (d) Tu ar aris daculi 
proporciuloba misaRwev mizansa da mis misaRwevad ga-
moyenebul saSualebebs Soris~. 

maSasadame, sasamarTlom me-14 muxlTan mimarTebiT, 
normis konstituciurobis SefasebisTvis mTavar gare-
moebas gausva xazi: diferenciacia iqneba gamarTlebuli 
da konstituciuri, Tu is iqneba `dasabuTebuli, goni-
vruli da mizanSewonili~. amasTan, diferenciaciis dasa
buTebulobis, gonivrulobisa da mizanSewonilebis Se-
fasebisTvis gadamwyvet kriteriumebad miiCnia is, rom: 
a) diferenciacias unda hqodes gonivruli da obieqtu-
ri safuZveli _ aseTi safuZvlis gareSe diferenciacia 
diskriminaciulad miiCneva; b)amasTan, daculi unda iyos 
proporciuloba mizansa da miznis miRwevis saSualebebs 
Soris.

dasaxelebul saqmeze davis sagani iyo `iZulebiT gada-
adgilebul pirTa _ devnilTa Sesaxeb~ saqarTvelos ka-
nonis norma, romlis Tanaxmad, piri kargavda devnilis 
statuss saqarTvelos romelime regionSi mudmivad da-
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saxlebisa da registraciaSi gatarebisas. am normas mo-
sarCeleebi asaCivrebdnen konstituciis araerT muxlTan 
(me-13, 21-e, 22-e) da, maT Soris, me-14 muxlTan mimarTe-
biTac.

sakonstitucio sasamarTlom CaTvala, rom sadavo 
norma devnilebs ayenebda araTanabar mdgomareobaSi 
maTi sacxovrebeli adgilis mixedviT. kerZod: `sada-
vo norma devnilis statusis dakargvas ukavSirebs sa-
qarTvelos romelime regionSi dasaxlebas da regis-
traciaSi gatarebas, devnil saqarTvelos moqalaqeebs 
ayenebs arCevanis winaSe, gaiaron registracia da moax-
dinon TavianTi uflebebis realizacia, an SeinarCunon 
devnilis statusi, rac maT uqmnis araxelsayrel da 
araTanabar samarTlebriv reJims sxva moqalaqeebisgan 
gansxvavebiT, romelTac SesaZlebloba aqvT, airCion 
sacxovrebeli adgili Tavisi Sexedulebisamebr da 
moaxdinon am sacxovrebel adgilas registracia ise, 
rom registraciis aqti maTTvis ar iwvevdes saxel-
mwfos mxridan miniWebuli statusis an SeRavaTebis 
gauqmebas. 

sasamarTlos miaCnia, rom socialur, samarTlebrv da 
demokratiul saxelmwifoSi kanonmdeblis mier moqalaqe-
Ta saerTo masidan garkveuli jgufis gamoyofa da maT
Tvis gansxvavebuli, SedarebiT araxelsayreli samarTle-
brivi regulirebis gansazRvra ganpirobebuli unda iyos 
arsebiTi, gonivruli da obieqturi mizezebiT. sadavo 
normis SemTxvevaSi ar Cans is mizezi, romliTac SesaZle-
beli iqneboda kanonmdeblis diferencirebuli midgomis 
dasabuTeba~. 

maSasadame, am SemTxvevaSi sasamarTlom miiCnia, rom ar 
arsebobda gonivruli da obieqturi safuZveli uflebaSi 
Carevisa, ris gamoc mas normis Semgomi Sefaseba propor-
ciulobis testis mixedviT aRar dasWirda. 

sakonstitucio sasamarTlom igive gaimeora 2005 wlis 
16 Tebervlis #1/2/213,243 gadawyvetilebaSi. sasamarT-
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lom miiCnia, rom ar arsebobda gonivruli da obieqturi 
safuZveli uflebaSi CarevisTvis.

am saqmeSi davis sagani iyo `saqarTvelos dedaqala-
qis _ Tbilisis Sesaxeb~ saqarTvelos 1998 wlis 20 Te-
bervlis kanonisa da `adgilobrivi TviTmmarTvelobisa 
da mmarTvelobis Sesaxeb~ saqarTvelos 1997 wlis 16 
oqtombris organuli kanonis normebi, romlebiTac ka-
nonmdeblobiT gaTvaliswinebuli zogadi wesidan _ `im 
qalaqis, romelic ar Sedis raionis SemdgenlobaSi, meri 
... irCeva saqarTvelos kanonmdeblobiT dadgenili wesiT 
pirdapiri, sayovelTao, Tanaswori da faruli kenWis-
yriT, sakrebulos uflebamosilebis vadiT~, _ dadginda 
gamonaklisebi mxolod qalaq Tbilisisa da qalaq foTi-
saTvis. kerZod, `saqarTvelos dedaqalaqis _ Tbilisis 
Sesaxeb~ saqarTvelos kanonis sadavo normis mixedviT, 
qalaq Tbilsis mers Tanamdebobaze niSnavda da aTavisu-
flebda saqarTvelos prezidenti; xolo `adgilobrivi 
TviTmmarTvelobisa da mmarTvelobis Sesaxeb~ saqarTve-
los organuli kanonis sadavo normebis mixedviT, q. 
foTis meri q. foTis sakrebulos Semadgenlobidan Ta-
namdebobaze iniSneboda da Tavisufldeboda saqarTve-
los prezidentis mier. foTis sakrebulo uflebamosi-
li iyo, saqarTvelos prezidentis winaSe daesva sakiTxi 
q. foTis meris Tanamdebobidan gaTavisuflebis Sesaxeb; 
amasTan, q. foTis meri, gamonaklisis saxiT, uflebamo-
silebas ixsnida saqarTvelos prezidentis (da ara sa-
krebulos) winaSe. 

mosarCeleebs (romlebic iyvnen q. Tbilisisa da q. 
foTis macxovreblebi) miaCndaT, rom sadavo normebi 
iwvevdnen diskriminacias sacxovrebeli adgilis mixe-
dviT, radgan am qalaqebSi mcxovreb adamianebs (mosar-
Celeebis CaTvliT), sadavo normebis gamo, ar SeeZloT 
sakuTari qalaqebis merebis arCeva, maSin, rodesac ase-
Ti ufleba miniWebuli hqonda sxva saTanado qalaqebis 
mosaxleobas.
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sakonstitucio sasamarTlom sadavo normebi arakons-
tituciurad cno da maTi diskriminaciuloba Semde-
gi safuZvliT daasabuTa: `sadavo normebi uTanabro 
da araxelsayrel pirobebs uqmnis mosarCeleebs, maT 
Tbilisel da foTel Tanamoqalaqeebs im qalaqebis mo-
saxleobasTan SedarebiT, romelTac aqvT meris arCevis 
ufleba. saqmis masalebidan ar Cans safuZvliani mizezi, 
romliTac SesaZlebeli iqneboda aseTi midgomis dasabu-
Teba. mis gareSe ki sadavo normebis arseboba Seuferebe-
lia demokratiuli da samarTlebrivi saxelmwifosTvis. 
...ori qalaqis gamoyofa da maTTvis gansxvavebuli wesis 
dausabuTeblad dadgena aris kanonis winaSe Tanaswo-
robis principis darRveva adamianis uflebaTa evropu-
li sasamarTlos mier saxelmZRvanelod miRebuli ze-
moaRniSnuli iseTi kriteriumebis safuZvlze, rogoric 
aris, kerZod, (a)diferenciuli damokidebuleba (b)erT-
nairi SemTxvevebis mimarT, (g)gonivruli da obieqturi 
safuZvlis gareSe~. 

SeiZleba iTqvas, es ori saqme sainteresoa im Tvalsazri-
siT, rom aq gamoikveTa Semdegi mniSvnelovani safuZvlebi 
normis konstituciurobis SefasebisTvis me-14 muxlTan 
mimarTebiT: 1) diferencirebuli mopyrobis gamarTle-
bisaTvis pirveli da mTavari aris legitimuri miznis, im 
mniSvnelovani sikeTis arseboba, romlis dacvis valde-
buleba konstituciidan gamomdinareobs da romlis dac-
vis saWiroebac xelSesaxebi unda iyos. marTalia, orive 
gadawyvetilebaSi sasamarTlo amas uwodebs `safuZvlian 
mizezs, romliTac SesaZlebeli iqneboda aseTi midgomis 
dasabuTeba~, magram cxadia, rom aq saubaria legitimu-
ri miznis arsebobis aucileblobaze. Tumca es is saer-
To safuZvelia, romlis Sefasebis saWiroebis winaSec sa-
konstitucio sasamarTlo dgas nebismieri sadavo normis 
konstituciis nebismier muxlTan (da ara mxolod me-14 
muxlTan) mimarTebiT konstituciurobis Sefasebisas; 2) 
legitimuri miznis arsebobis SemTxvevaSi, normis Semdgo-
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mi Sefaseba Tanazomierebis prinicpze dayrdnobiT (rac 
aseve saerToa sadavo normebis konstituciis nebismier 
normasTan mimarTebiT konstituciurobis Sefasebisas); 
ivaraudeba, rom sasamarTlom SemoiRo erTiani midgoma da 
diferenciaciis yvela SemTxvevis Tanazomierebis testze 
dayrdnobiT erTnairad Sefasebis standarti, an SesaZloa, 
sasamarTlom am sakiTxebis ufro detaluri analizi ar ga-
akeTa realurad aseTi saWiroebis ararsebobis gamo, rad-
gan am konkretul saqmeebze normebis arakonstituciurad 
miCnevisTvis sakmarisi iyo is garemoeba, rom ar arsebob-
da legitimuri mizani uflebaSi Carevis gamarTlebisTvis. 
amitom normaTa Semdgom Sefasebas safuZveli TavisTavad 
gamoecala; 3) sasamarTlom Semoitana iseTi standartic, 
rogoricaa diferenciaciis `dasabuTebulobis, gonivru-
lobisa da mizanSewonilobis~ aucilebloba. 

5.4.	SesaZlebelia Tu ara kanonis diskriminaciulobis 
dadgena misi saqarTvelos konstituciis me-14 
muxlTan mimarTebiT damoukideblad  
Sefasebis gareSe?

sadavo normebis saqarTvelos konstituciis me-14 
muxlTan mimarTebiT konstituciurobis Sefasebisas aq-
tualuria Semdegi sakiTxebi:

1) imisaTvis, rom dadgindes saqarTvelos konsti-
tuciis me-14 muxlis darRveva, aucilebelia Tu ara, rom 
pirs, misi ama Tu im statusis an kuTvnilebis gamo, rome-
lime sxva konstituciuri ufleba daerRves? Sesabamisad, 
SesaZlebelia Tu ara normis konstituciurobis Sefaseba 
damoukideblad mxolod me-14 muxlTan mimarTebiT, sxva 
konstituciuri uflebebis darRvevis dadgenis gareSe?

2) piris romelime uflebis darRveva misi ama Tu im 
statusis an kuTvnilebis gamo (mizeziT), TavisTavad niS-
navs Tu ara me-14 muxlis darRvevasac?
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adamianis uflebaTa evropuli konvenciisgan gansxvave-
biT, romlisTvisac diskriminaciis akrZalvis sakiTxTan 
SemxeblobisTvis aTvlis wertili aris ama Tu im uflebis 
(me-14 muxlis SemTxvevaSi _ konvenciiT gaTvaliswinebuli 
uflebebis, xolo me-12 damatebiTi oqmis pirveli muxlis 
SemTxvevaSi _ kanoniT dadgenili nebismieri uflebis) 
darRveva piris sqesis, kanis feris, enis da sxva niSne-
bis, ama Tu im Sexedulebis, kuTvnilebis Tu statusis 
mixedviT, saqarTvelos konstituciis me-14 muxli dacvis 
ufro farTo sferos gvTavazobs _ is moiTxovs zogadad 
kanonis winaSe (da ara mxolod kanoniT gaTvaliswinebul 
uflebebSi) Tanasworobis uzrunvelyofas, ganurCevlad 
ama Tu im niSnisa, kuTvnilebisa Tu statusisa.

amasTan, saqarTvelos konstituciis me-14 muxlis da-
rRvevis dadgenisTvis ar aris aranairi saWiroeba piris 
romelime sxva uflebis darRvevis dadgenisa. amitom, 
cxadia, sadavo normis konstituciis mxolod me-14 muxl-
Tan mimarTebiT gasaCivrebis SemTxvevaSi, norma damouki-
deblad fasdeba Tanasworobis uflebasTan, konkretuli 
piris (pirebis) sxva uflebebis darRvevis faqtebis Zie-
bisa da dadgenis gareSe. 

rac Seexeba meore sakiTxs, aq erTmaneTisgan unda gav-
mijnoT ori SemTxveva: a) rodesac ama Tu im Sexedulebis, 
kuTvnilebisa Tu statusis mqone pirs erRveva romelime 
ufleba; b) rodesac pirs romelime ufleba erRveva swo-
red misi ama Tu im kuTvnilebis, Sexedulebis Tu statu-
sis gamo; 

es SemTxvevebi ganvixiloT cal-calke:
a) TiToeul uflebas regulirebisa da dacvis saku-

Tari, erTmaneTisgan damoukidebeli sferoebi aqvs, rac 
niSnavs, rom ama Tu im normis konstituciis erTze met 
uflebasTan mimarTebiT konstituciurobis Sefasebis 
sakiTxis dayenebisas is damoukideblad unda Sefasdes 
TiToeul uflebasTan mimarTebiT da, imavdroulad, 
erTi uflebis darRveva avtomaturad meoris darRve-
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vas ar gulisxmobs. mocemul SemTxvevaSic, rodesac ama 
Tu im niSniT umciresobis warmomadgenels an ama Tu 
im Sexedulebis, kuTvnilebisa Tu statusis mqone pirs 
erRveva romelime ufleba, es TavisTavad ar niSnavs 
mis mimarT konstituciis me-14 muxlis darRvevasac. 
calkeul SemTxvevaSi, aseT regulacias SesaZloa saer-
Tod ar hqondes Semxebloba me-14 muxlTan, sxva SemTx-
vevaSi ki SesaZloa mimarTeba arsebobdes, magram norma 
diskriminaciuli ar iyos.

magaliTad, Tu ucxoelma konkretuli regulacia 
gaasaCivra samarTliani sasamarlos uflebasa da Ta-
nasworobis uflebasTan mimarTebiT, SesaZloa dad-
gindes, rom mas daerRva samarTliani sasamarTlos 
ufleba, magram ar dadgindes Tanasworobis uflebis 
darRveva, radgan am regulaciiT pirisaTvis samarT-
liani sasamarTlos gaumarTlebeli SezRudva ar efuZ-
neboda uSualod mis moqalaqeobriv kuTvnilebas, anu 
am uflebis SezRudva misTvis ar xdeboda imis gamo, 
rom is ucxoelia, aramed regulacia saerTo iyo yve-
la adamianisTvis, maTi moqalaqeobrivi kuTvnilebisgan 
damoukideblad. aseT SemTxvevaSi sadavo norma ara Tu 
ar arRvevs me-14 muxls, aramed Semxeblobac ara aqvs 
masTan.

moviyvanT magaliTs sakonstitucio sasamarTlos praq
tikidan, rodesac pirTa garkveul jgufs daerRva sa-
kuTrebis ufleba, Tumca ar dadginda diskriminacia am 
konkretuli jgufisadmi maTi kuTvnilebis niSniT:

saqmis - saqarTvelos moqalaqeebi: zaur elaSvili, 
suliko maSia, rusudan gogia da sxvebi da saqarTvelos 
saxalxo damcveli saqarTvelos parlamentis winaaRm-
deg, mixedviT gasaCivrebuli iyo `mewarmeTa Sesaxeb~ 
saqarTvelos kanonis 533 muxli (aqciaTa savaldebu-
lo miyidva), romlis Sesabamisad, aqcioners, romelsac 
sakuTrebaSi hqonda saaqcio sazogadoebis xmis ufle-
bis mqone aqciaTa 95%-ze meti (maJoritari aqcioneri), 
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ufleba eZleoda, gamoesyida sxva aqcionerTa aqcie-
bi samarTlian fasad. im aqcioners, romlis aqciebis 
gamosyidvac xdeboda (minoritari aqcioneri), hqonda 
ufleba, mieRo samarTliani fasi. amave muxliT gaTva-
liswinebuli iyo aqcionerebs Soris aseTi urTierTo-
bis wesi, samarTliani fasis dadgenis procedura. 

mosarCeleebi iTxovdnen sadavo normebis Sefasebas 
saqarTvelos konstituciis rogorc 21-e, ise me-14 
muxlebTan mimarTebiT. sasamarTlom nawilobriv da-
akmayofila sasarCelo moTxovna da daadgina sadavo 
normebiT sakuTrebis uflebis darRveva. Tumca, ima-
vdroulad, gairkva, rom igive regulacia ar iyo dis-
kriminaciuli. 

`33.	̀mewarmeTa Sesaxeb~ kanonis 533 muxlis konsti-
tuciurobis Sefaseba aseve unda moxdes konstituciis 
me-14 muxlTan mimarTebiT, radganac mosarCeles #390 
konstituciur sarCelze miaCnia, rom minoritari aq-
cioneri, mxolod imis gamo, rom misi qonebrivi md-
gomareoba uaresia, dgeba araTanaswor mdgomareobaSi 
maJoritar aqcionerTan da xdeba upiratesobis miniWe-
ba qonebrivi mdgomareobis niSniT. aqedan gamomdinare, 
gasarkvevia, aqvs Tu ara, sadavo normiT diferencia-
cias adgili, SeiZleba Tu ara minoritari da maJori-
tari aqcionerebis ganxilva rogorc arsebiTad msgav
si subieqtebisa, xdeba Tu ara diferenciacia, misi 
arsebobis SemTxvevaSi, qonebrivi niSniT, ramdenad ga-
momdinareobs diferenciacia sagnis bunebidan, aqvs Tu 
ara mas obieqturi safuZveli da ramdenad proporciu-
lia igi.

34.	mopasuxis warmomadgenelma konstituciis me-14 
muxlis darRveva uaryo im argumetiT, rom `aqciebis 
gadacema xdeba samarTlian fasad da kanonmdeblobiT 
zustad gansazRvruli proceduriT, rac sruliad ga-
moricxavs Tanasworobis balansis darRvevas~. samwuxa-
rod, es pozicia ar iZleva srulfasovani Sefasebis 
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saSualebas. samarTliani anazRaurebis momenti im Sem
TxvevaSi SeiZenda datvirTvas, rodesac ukve garkveu-
lia diferenciaciis arsebobis sakiTxi da xdeba misi 
Tanabarzomierebis dadgena. sityvebSi: `kanonmdeblo-
biT zustad gansazRvruli proceduriT~, savaraudod, 
igulisxmeba, rom norma Seesabameba gansazRvrulobis 
princips. Tumca is, rom norma Seesabameba garkveul 
princips, TavisTavad ar gamoricxavs konstituciis me-
14 muxlis darRvevas. 

35.	imisaTvis, rom davadginoT `mewarmeTa Sesaxeb~ 
kanonis 533 muxlis konstituciuroba konstituciis 
me-14 muxlTan mimarTebiT, mizanSewonilia, gaviTva-
liswinoT TviT korporaciuli urTierTobebis samarT-
lebrivi buneba. korporaciuli urTierTobebi, Tavisi 
xasiaTidan gamomdinare, gansakuTrebiT kapitalur sa-
zogadoebebSi, asimetriuli urTierTobebia. mniSvne-
lovania, rom pirze am urTierTobaTa momwesrigebeli 
samarTlebrivi reJimi ar vrceldeba misi nebis gareSe, 
es ar aris urTierToba, romelSic piri savaldebulo 
wesiT monawileobs, ramdenadac es, faqtiurad mraval-
mxriv xelSekrulebaze dafuZnebuli urTierTobaa. am 
urTierTobebSi piris Sesvla TavisTavad gulisxmobs, 
rom man nebayoflobiT miiRo Sesabamisi saxelSekru-
lebo pirobebi da gacnobierebuli aqvs urTierToba-
Ta specifika. korporaciuli urTierTobebis xasiaTi 
ganapirobebs am urTierTobaTa monawileebis uflebe-
bis, movaleobebisa da pasuxismgeblobis diferencire-
bas sawarmoSi maTi qonebrivi monawileobis Sesabamisad. 
es aris saaqcio sazogadoebis ZiriTadi principi, ris 
Taobazec informirebulia piri, rodesac is Sedis am 
tipis urTierTobebSi. aqedan gamomdinare, rodesac vs-
aubrobT saaqcio sazogadoebaSi mimdinare urTierTo-
baTa monawileebze, maTi uflebebisa da movaleobebis 
gansxvavebas ver ganvixilavT rogorc erTnairi Sem
Txvevebis mimarT diferencirebul damokidebulebas, 
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arsebiTad msgavsi subieqtebisadmi araTanaswor midgo-
mas. es aris urTierToba aqcionerebs Soris, romleb
mac nebayoflobiT airCies iseTi organizaciul-
samarTlebrivi forma, sadac gadawyvetilebis miRebasa 
da marTvaSi monawileoba, sxva uflebamosilebaTa da 
aseve Sesabamisi pasuxismgeblobis farglebi sawarmo-
Si monawileobis masStabebzea damokidebuli. saaqcio 
sazogadoebis saqmianoba efuZneba umravlesobis prin-
cips da aq imTaviTve gamoricxulia arsebiTad gansx-
vavebuli wilobrivi monawileobis mqone aqcionerebis 
Tanabari uflebebiTa da movaleobebiT aRWurvis, maTi 
Tanaswor subieqtebad Camoyalibebis SesaZlebloba. 
konstituciis me-14 muxli ar avaldebulebs kanonmde-
bels, rom uzrunvelyos msgavsi tipis urTierTobebSi 
mxareTa Tanasworoba, ramdenadac is ar moiTxovs uni-
versalur Tanasworobas urTierTobis samarTlebrivi 
bunebis gaTvaliswinebis gareSe.

36.	garda zemoaRniSnulisa, gasaTvaliswinebelia isic, 
Tu ra igulisxmeba terminSi `qonebrivi mdgomareoba~. 
mosarCele mas aigivebs piris monawileobis sididesTan 
konkretul saaqcio sazogadoebaSi, magram monawileo-
ba sawarmoSi da piris `qonebrivi mdgomareoba~ ar aris 
identuri cnebebi. `qonebrivi mdgomareoba~, sawarmoSi 
monawileobis garda, bevr sxva komponentsac moicavs da 
gacilebiT farTo cnebaa. aqedan gamomdinare, ar Cans di-
ferenciaciis niSanic~.118 

b) Tu piris ama Tu im konstituciuri uflebis darR-
veva ganpirobebulia misi ama Tu im kuTvnilebiT (ero-
vnuli, eTnikuri, enobrivi, rasis), statusiT Tu Sexedu-
lebebiT (politikuri, religiuri an sxva rwmenis), anu 
swored es garemoebebi aris gadamwyveti an, Tundac, erT-

118	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis gadawyve-
tileba #2/1-370,382,390,402,405 saqmeze saqarTvelos moqalaqeebi: zaur 
elaSvili, suliko maSia, rusudan gogia da sxvebi da saqarTvelos saxa-
lxo damcveli saqarTvelos parlamentis winaaRmdeg. 
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erTi piroba xelisuflebis mier konkretuli gadawyve-
tilebis miRebisa, maSin saxezea me-14 muxlis darRvevac 
da am sakiTxs calke, damoukidebeli kvleva, Sefaseba ar 
sWirdeba. mTavari am SemTxvevaSi, aris is, rom dadgindes 
uSualo kavSiri piris konkretuli uflebis darRvevasa 
da mis ama Tu im kuTvnilebasa Tu statuss Soris (anu, 
rom misi uflebis darRveva uSualod da gardauvlad 
ganpirobebuli iyo swored misi konkretuli kuTvnile-
biT an statusiT).

magaliTad, rodesac norma gasaCivrebulia da mimar-
Teba aqvs erTdroulad sakuTrebisa da Tanasworobis 
uflebebTan, sakuTrebis uflebis darRvevis dadgenis-
Tvis principuli mniSvneloba ara aqvs, mosarCele ro-
melime konkretuli eTnosis warmomadgenelia Tu ama 
Tu im politikuri an religiuri organizaciis mimde-
vari. es sakiTxebi sainteresoa amave regulaciis me-14 
muxlTan mimarTebiT Sefasebisas. magram imavdroulad, 
rodesac am regulaciis SemoRebis mTavari mizezi, 
safuZveli swored konkretuli pirebis ama Tu im jgu-
fisa an niSnisadmi kuTvnilebaa, maSin SeuZlebelia sa-
kuTrebis uflebasTan mimarTebiT normis konstitu-
ciurobis Sefasebis dros am sakiTxebis ignorireba. 
magaliTad, Tu ucxoelebisaTvis sakuTrebis uflebis 
SezRudva xdeba swored imitom, rom ucxoelTa mier 
sakuTrebis uflebiT SeuzRudavad sargeblobam, ka-
nonmdeblis azriT, SesaZloa, ziani miayenos sajaro 
interesebs, maSin sakuTrebis uflebasTan mimarTebiT 
normis konstituciurobis Sefasebisas mTavari saki-
Txi swored am interesebis dasacavad ucxoelebisaT-
vis uflebis SezRudvis marTebulobis Sefaseba iqneba 
_ anu moqalaqeobrivi kuTvnileba iqneba RerZuli sa-
kiTxi. Sesabamisad, marTalia, msjeloba dakavSirebu-
li iqneba sakuTrebis uflebis darRveva-ardarRvevis 
sakiTxTan, Tumca normis Sinaarsidan da daniSnulebi-
dan gamomdinare, kanonzomierad msjelobis mizanmi-
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marTuleba da mTavari xazi iqneba swored am pirebis-
Tvis, rogorc ucxoelebisTvis, sakuTrebis uflebis 
SezRudvis samarTlianobis, Tanazomierebis Sefaseba. 
sxvanairad SeuZlebeli iqneba am normis konstituciu-
robis Semowmeba. Sesabamisad, aseT dros sakuTrebis 
uflebasTan mimarTebiT normis konstituciurobis Se-
fasebisas obieqturad gaecema pasuxi meore sakiTxsac 
_ sakuTrebis uflebiT sargeblobis sferoSi pirebis 
moqalaqeobis niSniT gansxvavebul reJimSi Cayeneba 
samarTliani da proporciuli iyo Tu ara, miT ufro, 
rom sadavo normis SemoRebis legitimuri mizani iden-
turi iqneba misi rogorc sakuTrebis uflebasTan, ise 
Tanasworobis uflebasTan mimarTebiT Sefasebisas. 

zemoaRniSnulidan gamomdinare, Tu pirs romeli-
me ufleba daerRva swored misi ama Tu im niSnisa Tu 
statusisadmi kuTvnilebis motiviT, maSin umeteswilad 
SeuZlebelia, es norma imavdroulad ar arRvevdes me-14 
muxls, ris gamoc is am ukanasknelTan calke, damatebiT 
Sefasebas aRar saWiroebs, radgan Sefasebis standarti, 
masStabi Tu kriteriumebi am SemTxvevaSi gansxvavebuli 
ver iqneba (cxadia, saubaria iseT SemTxvevebze, rodesac 
imavdroulad xdeba gansxvavebuli wesis dadgena arsebi-
Tad Tanaswori pirebis mimarT, an piriqiT).

saqmeze saqarTvelos saxalxo damcveli saqarTve-
los parlamentis winaaRmdeg, mosarCele miiCnev-
da, rom `samxedro sarezervo samsaxuris Sesaxeb sa-
qarTvelos kanonis norma, romelic iTvaliswinebda 
saqarTvelos TiToeuli moqalaqis movaleobas, gaia-
ron samxedro sarezervo samsaxuri, ewinaaRmdegeboda 
saqarTvelos konstituciis me-14 muxls, vinaidan pi-
rebs, romlebic arsebiTad uTanasworoebi arian (re-
zervistebi, romelTac aqvT keTilsindisieri winaaR-
mdegoba da rezervistebi, romelTac ar aqvT aseTi 
winaaRmdegoba), Tanabar tvirTs akisrebda _ maT erT-
nairad evalebodaT samxedro sarezervo samsaxuris 
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moxda; 
sadavo normis konstituciis me-14 muxlTan mimarTe-

biT Sefasebamde sasamarTlos unda gadaewyvita sakiTxi 
imis Taobaze, norma, misi bunebidan, mizanmimarTulebi-
dan, daniSnulebidan gamomdinare, saerTod iZleoda Tu 
ara SesaZleblobas misi am TvalsazrisiT Sesafaseblad. 
sasamarTlom aq kidev erTi standarti daadgina:

`63.	cxadia, kanonebi (normebi) samxedro samsaxurSi 
moqalaqeTa gawvevis Taobaze zogadi da neitraluria, 
maTi mizani konkretuli religiuri an sxva umciresobe-
bis Seviwroeba ar aris. sadavo normac, am Tvalsazri-
siT, neitraluria _ misi mizania zogadad sarezervo 
samsaxuris moxdis valdebulebis dadgena, is ar aris 
gamiznuli uSualod keTilsindisieri winaaRmdegobis 
pozitiur an negatiur reglamentaciaze, saerTod ar 
aris mimarTuli rwmenis TavisuflebasTan dakavSire-
buli urTierTobebis regulirebisken, anu Tavisi ar-
siTa da daniSnulebiT neitraluria rwmenis (religiis) 
mimarT. Tumca niSandoblivia, rom is imavdroulad 
mniSvnelovan tvirTs akisrebs keTilsindisieri wina-
aRmdegobis mqone pirebs, radgan, iseve rogorc yvela 
moqalaqes, maTac udgens samxedro sarezervo samsaxu-
ris moxdis valdebulebas. kanonmdeblobis danarCeni 
mizanmimarTulebac amazeve miuTiTebs.

64.	unda aRiniSnos, rom kanonis neitraluri buneba 
TavisTavad da yovelTvis ar gamodgeba imis upirobod 
samtkiceblad, rom misi neitraloba absoluturad gamo-
ricxavs gaumarTlebel diferenciacias. 

65.	imavdroulad, kanonis yvelas mimarT Tanabrad ga-
moyeneba yovelTvis ar metyvelebs mis samarTlianoba-
ze _ zogadi da neitraluri kanoni, Tu is iTvaliswinebs 
yvelas mimarT, maT Soris araTanasworTa mimarT, Tanabar 
mopyrobas, Tavadve arRvevs Tanasworobis princips. maSa-
sadame, zogadi daniSnulebis kanoni SeiZleba arapirdapir 
diskriminaciuli iyos, radgan is adamianTa gansazRvrul 
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jgufs, danarCenebTan SedarebiT, akisrebdes gacilebiT 
mZime tvirTs. aqedan gamomdinare, dauSvebelia imis Tqma, 
rom prima facie unda gamoiricxos zogadi da neitraluri 
kanonebis Sefasebis SesaZlebloba Tanasworobis uflebas-
Tan mimarTebiT~.

amis Semdeg sakonstitucio sasamarTlos, pirvel rig-
Si, unda gaerkvia: a) sadavo norma exeboda Tu ara arsebi-
Tad uTanasworo pirebs da b) adgenda Tu ara maT mimarT 
Tanabar mopyrobas. mxolod am sakiTxebis garkvevis Sem-
deg iyo SesaZlebeli normis konstituciurobis Sefaseba 
konstituciis me-14 muxlTan mimarTebiT.

`73.	... sadavo norma Seexeba rezervSi gasawvev pirebs. 
Tumca sarezervo savaldebulo samsaxuris mimarT nawils 
aqvs keTilsindisieri winaaRmdegoba, meore nawils _ ara. 
Sesabamisad, es pirebi unda iqnen ganxilulni arsebiTad 
uTanasworoebad maTi rwmenis mixedviT.

74.	 sadavo norma, sityvasityviT, adgens saqarTvelos 
yvela moqalaqisTvis samxedro sarezervo samsaxuris gav
lis valdebulebas. vinaidan rezervistebi SeiZleba iyvnen 
gansxvavebuli rwmenis mqone pirebi, maT Soris, im rwmenis 
matareblebic, romelic ukrZalavs maT Zaladobas, sico-
cxlis mospobas, neitraluri Sinaarsis kanoni maTTvis 
erTnairi valdebulebis dadgeniT, faqtobrivad, maT gan-
sxvavebul, uTanasworo reJims udgens. Sesabamisad, saxezea 
arsebiTad araTanaswori pirebis mimarT Tanasworad mo-
pyroba. Tumca diferencirebuli mopyroba (am SemTxvevaSi, 
arsebiTad araTansworTa mimarT Tanabari mopyroba) Tavis-
Tavad diskriminacias ar niSnavs...~.119 

diferencirebuli mopyrobis kostituciurobis swo-
rad SefasebisTvis sasamarTlom daadgina diferenciaciis 
niSani. am SemTxvevaSi, diskriminaciis niSnad miCneul iqna 
me-14 muxliT gaTvaliswinebuli `religia da sxva Sexe-
dulebebi~. `nebismier SemTxvevaSi, iqneba keTilsindi-

119	 2011 wlis 22 dekembris gadawyvetileba #1/1/477 saqmeze saqarTvelos 
saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.



196

qeTevan eremaZe

sieri winaaRmdegoba ganpirobebuli religiuri Tu sxva 
rwmeniT, rogorc religia, ise sxva Sexedulebebi aris 
konstituciis me-14 muxliT gaTvaliswinebuli diskrimi-
naciis ZiriTadi niSnebi, romelTa safuZvelzec akrZa-
lulia gaumarTlebeli diferenciacia~ _ weria gadawyve-
tilebaSi.

vinaidan keTilsindisieri winaaRmdegobis mqone da ase-
Ti winaaRmdegobis armqone rezervistebis diferenciacia 
moxda `religiis da sxva Sexedulebis~ safuZvelze, e.i. 
klasikuri, konstituciis me-14 muxlSi specifikurad mi-
TiTebuli niSniT, sasamarTlos unda gamoeyenebina `mka-
cri Sefasebis testi~.

Tumca, vinaidan sakonstitucio sasamarTlom es nor-
ma, imavdroulad, arakonstituciurad cno saqarTvelos 
konstituciis me-19 muxlTan mimarTebiT da daadgina, 
rom is arRvevda keTilsindisieri winaaRmdegobis mqo-
ne pirTa rwmenis Tavisuflebas, man damoukideblad aRar 
Seafasa sadavo norma me-14 muxlTan mimarTebiT. kerZod, 
gadawyvetlebaSi vkiTxulobT: `mocemul SemTxvevaSic, 
ZalaSi rCeba, zogadad sadavo normis SemoRebis legi-
timuri miznebi, romlebic sasamarTlom Seafasa sadavo 
normis konstituciis me-19 muxlTan mimarTebiT konsti-
tuciurobis garkvevisas. 
79.	sasamarTlom ukve daadgina, rom sadavo norma iwvevs 

keTilsindisieri winaaRmdegobis mqone pirTa rwmenis 
Tavisuflebis darRvevas. mocemul SemTxvevaSi, Seu-
Zlebelia igive regulacia Tanasworobis konstitu-
ciuri uflebis Sesabamisi iyos. bunebrivia, ama Tu im 
konsituticuri uflebis darRveva yovelTvis, imav-
droulad, Tanasworobis uflebis darRvevas ar gu-
lisxmobs. magram, rodesac norma, erTi mxriv, iwvevs 
konkretuli pirebis rwmenis Tavisuflebis darRve-
vas, xolo, meore mxriv, zustad rwmenis niSniT axdens 
igive pirebis diferencirebas danarCeni pirebisagan, 
anu rwmenis niSniT diferencirebul pirTagan nawi-
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lis rwmenis Tavisuflebis darRvevas iwvevs, SeuZle-
belia is kanonis winaSe rwmenis niSniT Tanasworobis 
konstituciur moTxovnebs pasuxobdes. Sesabamisad, 
mocemul SemTxvevaSic, sadavo norma sajaro miznebis 
miRwevis araproporciul saSualebas warmoadgens da 
iwvevs Tanasworobis uflebis darRvevas.

80.	naTelia, rom kanoni, romelic pirdapiri CanaweriT 
(gziT), sityvasityviT akrZalavs keTilsindisieri wi-
naaRmdegobis gamovlenis SesaZleblobas da daaval-
debulebs pirebs, maTi rwmenis gauTvaliswineblad, 
sxva moqalaqeebis msgavsad moixadon samxedro saval-
debulo samsaxuri, anu kanoni, romlis uSualo miza-
nic aris keTilsindisieri winaaRmdegobis mqone pirTa 
sxva moqalaqeebTan gaTanabreba samxedro samsaxuris 
moxdis valdebulebasTan mimarTebiT, daarRvevs maTi 
rwmenis Tavisuflebas. aseve logikuria, rom kanoni, 
romelic arapirdapiri gziT identuri Sedegis momta-
nia, damoukideblad imisa, rom misi regulirebis sa-
gani da uSualo mizani gansxvavebuli rwmenis adamia-
nebis gaTanabreba ar aris, aseve arRvevs adamianis 
uflebas rwmenis gamovlenaze~.120 

120	 2011 wlis 22 dekembris gadawyvetileba #1/1/477 saqmeze saqarTvelos 
saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.





199

The balancing of interests in a  
democratic society

Résumé

The idea of democratic and Rule of Law based state rests not 
only upon recognition of an individual as the supreme value, but 
also upon real assurance that full and effective enjoyment of his/
her basic rights is guaranteed. However, simultaneously, the price 
for building and maintaining a democratic society lies in the fact 
that democracy depends on existence of a reasonable balance 
between the interests (not only private, but also private and public 
interests). Accordingly, the limit to freedom of individuals is, on the 
one hand, the freedom of such individuals, and on the other hand, 
the interests emanating from necessity to secure harmonious co-
existence and development (so called “public interests”). There-
fore, restriction of the majority of rights is inevitable, because their 
realization frequently generates the conflict of values. Complexity 
of the conflict of values precisely consists in the fact that legitimate 
interests are opposed to one another. There is a single solution to 
this dilemma in a democratic society – to achieve a fair balance. 
When the opposition of interests is inevitable, the necessity of their 
harmonization is created. Not a single interest can be achieved at 
the expense of infringing the other. At this moment, a State’s bur-
den of responsibility and simultaneously, its degree of democracy 
is precisely measured according to its ability to strike a fair balance 
between the opposing interests. 

Consequently, a democratic and Rule of Law based state, in 
serving the idea of human freedom and self-realization, concur-
rently, with a view to achieving these same goals allows, im-
plies the possibility to restrict human freedom. But it by itself 
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represents the limit of this restriction – a human right may be 
restricted as much as it is necessary in a democratic society.

When, how and at what intensity may the state interfere with 
human freedom so that it can be regarded as the interference 
necessary in a democratic society, the constitution itself pro-
vides a legal ground and margin of appreciation for this, first of 
all, these are basic constitutional principles and a specific right 
(rights) that regulates constitutional norms. 

In general, constitutional principles are of decisive impor-
tance in defining basic directions, priorities for developing our 
country, in creating reasonably balanced system of relations of 
an individual with a state; besides, they have a practical signifi-
cance in fully comprehending the content of human rights and 
effectively safeguarding them. 

In particular, a positive trend of the recent period is that 
the Constitutional Court of Georgia, in interpreting specific 
constitutional rights, rests not only upon the norms regulating 
this right, but also upon basic principles of the constitution 
and, in general, upon the values enshrined in the constitu-
tion which supports it to better grasp the genuine essence of 
rights and to make individuals’ practical access to these right 
more effective. 

1.	CONSTITUTIONAL CRITERIA FOR ASSESSING THE 
BALANCE OF INTERESTS – THE PRINCIPLE OF 
PROPORTIONALITY

The resource to apply basic principles of the constitution 
in the case-law of the Constitutional Court was distinguished 
mainly in two directions: a) for comprehending, interpreting the 
margin and scales of constitutional rights; b) for establishing the 
criteria, methods for assessing constitutionality of norms. The 
present work is dedicated to study and analyze the effective-
ness of application of the latter resource. 
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The principle of proportionality is a result of practical appli-
cation of the principle of Rule of Law based state as well as 
introduction of a standard in the constitutional justice, assessing 
the constitutionality of a norm based on the principle of “forsee-
ability” of a law. 

The main weight of the principle of proportionality is to define 
the margins for a state while restricting human rights. It assures 
a balanced, proportionate approach between freedom and its 
restriction and prohibits the restriction of human rights more 
than it is necessary in a democratic society. The principle of 
proportionality is a constitutional criterion to assess legality of 
restriction of human rights. Therefore, it is substantial for consti-
tutional control.

The Constitutional Court, on the one hand, has set the principle 
of proportionality as a limit on State’s action, and on the other hand, 
it assumed an obligation to constrain itself by unconditional obliga-
tion to assess legality, constitutionality of a state’s interference with 
human rights in every specific case based on this very principle. 

The principle of proportionality is a possibility and important 
guarantee to accurately assess constitutionality of a norm and 
make a fair settlement of a constitutional dispute. Certainly, it 
is of decisive importance that a general, final position (answer) 
held by the Court with regard to constitutionality of a norm shall 
be accurate, but at the same time, we believe that it is also 
of paramount importance to accurately and undeniably identify 
the underlying reason, ground of the problem of the norm. The 
Court is obliged to make explicit and convincing indication to 
the causes of the problem in order, at least, to avoid its reoc-
currence in the future, and on the contrary, that new norms (in 
case of necessity to adopt them) shall be exactly focused on 
eradicating the problem, on completely resolving and overcom-
ing it. This will simultaneously facilitate effective enforcement of 
a decision and its efficiency. Hence, in this sense, it is highly im-
portant to assess constitutionality of a norm according to each 
component of the principle of proportionality. 
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The present work has analyzed the essence of the propor-
tionality principle’s components and importance to comply with 
them under a law (norm) for protecting human rights and strik-
ing a fair balance between interests; effectiveness of applica-
tion of the proportionality principle by the Constitutional Court 
of Georgia is assessed through analyzing respective decisions. 

2.	A Legitimate aim to restrict  
constitutional rights

The proportionality of interference with a constitutional right and 
respectively, the main link, guideline in assessing constitutionality 
of an impugned norm is a legitimate aim to restrict a right, because, 
on the one hand, under the conditions of its absence, any interfer-
ence with human rights has an arbitrary nature and the restriction 
of a right is fundamentally unjustified and unconstitutional. Simul-
taneously, in the event of presence of a legitimate aim to restrict 
the right, further scrutiny of an impugned norm, in accordance with 
components of the proportionality principle is carried out exactly 
with respect to it (the legitimate aim). In particular, the Court shall 
assess whether or not a specific method to interfere with the right 
prescribed in the impugned norm is an admissible, necessary and 
proportional means to achieve the legitimate aim.

The obligation to balance the interests and co-exist in har-
mony stems from the constitution; therefore, it by itself provides 
answers on the possibilities and binding ways to achieve such 
balance. Accordingly, legitimate aims to restrict this or that con-
stitutional right are similarly set forth in the constitution. 

It is of decisive importance to know, in every specific case, 
as to where the limit of human freedom runs, what rights she/he 
can demand or what she/he is obliged to tolerate. Understand-
ing and resolving this matter accurately is essential both for an 
individual in order to fully enjoy his/her right, and for a state in 
order to carry out respective obligations in this domain. 
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The legitimate aim and ground to restrict any constitutional 
right, first of all, is provided in the constitutional norm regulating 
this very same right (see. Articles 19; 21; 23; 24; 26; 41 and oth-
ers). The main approach of the Constitutional Court is based on 
justification of human right’s restriction only by those legitimate 
aims that are envisaged in the constitutional norm regulating a 
specific right. The Court’s case-law, to this effect, is very rich. 
But it does not mean that such approach is a general rule ap-
plicable to all instances, i.e. that it is permissible, possible to 
restrict any constitutional right only in case of existence of the 
legitimate aims, grounds foreseen by the constitutional norm 
regulating this right. 

In the course of time, considering the case-law and specific 
cases, the Constitutional Court faced the necessity to think over 
and search for the grounds to resolve the matter such as possi-
bility to restrict the right envisaged in one Article of the constitu-
tion by legitimate aims provided in other Articles of the constitu-
tion as well as by the aims and legitimate interests arising from 
the constitution in general. 

It should be noted that these ways do not exclude and do not 
question correctness of the aforementioned approach (possibili-
ty to restrict the right based on the grounds provided in the norm 
regulating it) and accuracy, necessity to decide the matters in 
accordance with it. These ways are subject to co-existence; the 
application of each of them has its own legal, rational, simulta-
neously different from one another ground. 

 There are Articles regulating the rights in the constitution of 
Georgia, which are closely interlinked by their content, in sepa-
rate cases, they serve to extend their protection to one and the 
same good, overlapping of the spheres protected by the constitu-
tion occurs. When it is about to protect substantially one and the 
same good, it does not matter if it falls under the sphere protect-
ed by which or how many Articles of the Constitution, the court 
should analyze and interpret the content of this good that is pro-
tected by the constitution – in other words, what are the margins 
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of its protection (including, the grounds and legitimate aims to 
restrict the right) in general, pursuant to the constitution in order 
to finally reach a correct decision that will serve to maintain a 
fair balance between constitutional goods. At the same time, it is 
unnecessary to assert that it is inadmissible to restrict any rights 
by the aims intended for any other constitutional rights. Such ap-
proach, on the one hand, would have cast doubt on the neces-
sity and importance to regulate the grounds for restriction of the 
rights, and on the other hand, would have increased the danger 
of disproportionate, excessive, arbitrary interference with this or 
that right and would have led to human rights’ infringement.

In this connection, the Constitutional Court formulated the fol-
lowing approach:
1)	In every specific case, the Court shall scrupulously check the 

constitutional good it faces and to what inevitable extent this 
good falls under the sphere protected more than one Article 
of the constitution regulating this or that right.

2)	If the Court is convinced that one and the same constitutional 
good (right component) falls under the sphere protected by 
two (or more) Articles of the constitution, then both similar 
guarantees for protection and similar grounds for restriction 
shall be applied towards it. It is impossible to receive differ-
ing answers while assessing compliance of the law (norm) 
with this or that constitutional good, legal component, only 
because that problematic of the matter is brought up with ref-
erence to other Article regulating this constitutional good. 
As it was indicated above, legal possibilities to enjoy human 

rights cannot be limitless. The constitutional rights are not the 
guarantee for any person that he/she will have the possibility to 
enjoy these rights without restriction, without impediment and 
as she/he pleases. The constitution in general and especially, 
constitutional rights firstly are the guarantee that subjects of 
these rights have the equal possibilities of development. Hence, 
the limit of self-realization of each person, in the first place, is 
such other persons. Without restriction of human rights by hu-
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man rights, it is impossible to speak about effective enjoyment 
of the rights and fair balance struck between the interests. 

Therefore, the constitution of Georgia especially and separately 
speaks about such legitimate aim to restrict constitutional rights 
as the protection of rights and freedoms of others, the minimal re-
quirement of which is to avoid violation of the rights and freedoms 
of others. Notably, on the one hand, this legitimate aim is stated as 
a legitimate aim to restrict individual constitutional right, together 
with other grounds (Articles 19, 24, 41). However, simultaneously, 
general obligation is provided in the paragraph 2 of Article 44 of the 
constitution, in particular: “The exercise of the rights and freedoms 
of an individual shall not infringe up on the rights and freedoms of 
others”. This norm in a way is a universal and provides an opportu-
nity, when necessary, while intersecting the interests protected by 
different rights, to strike the balance between them by restricting 
each of them proportionally, as the constitution excludes the pos-
sibility to realize the right of an individual at the expense of infring-
ing the right of other individual. Consequently, the Constitutional 
Court considers protection of the rights and freedoms of others 
as a constitutional ground and legitimate aim to restrict this or that 
right, independent from whether or not there is a direct reference in 
the norm regulating specific right of the constitution, because “the 
idea of an individual’s freedom is viable only under the conditions 
of restriction by the rights and freedoms of others as well as other 
legitimate interests”1. For this reason, “the regulation selected by 
the legislator is reasonable when its action aims at establishing co-
existence of conflicting rights, assurance of self-realization and at 
striking the reasonable balance between the rights”.2 

1	 Decision N1/1/477 of the Constitutional Court of Georgia of 22 December, 2011 on 
the case The Public Defender of Georgia against the Parliament of Georgia, II, 45.

2	 Decision N2/482,483,487,502 of the Constitutional Court of Georgia of 18 April, 2011 
on the case Political Association of citizens “Movement for united Georgia”, political 
association of citizens “Conservative party of Georgia”, Georgian citizens – Zviad 
Dzidziguri and Kakha Kukava, Georgian young Lawyers’ Association, citizens – Dachi 
Tsaguria and Jaba Jishkariani, the Public Defender of Georgia against the Parliament 
of Georgia. 
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In discussing the legitimate aim to restrict the right, the pres-
ent work emphasizes on the issue as to where the limit runs or 
what are those criteria by which the Court must be guided in 
order, on the one hand, while searching the legitimate aims to 
restrict the right outside the norm regulating the constitutional 
right, not to expand self-purposedly the margins permissible by 
the constitution for interference with the right, which will natu-
rally result in making an inaccurate decision and violation of a 
specific constitutional right. And on the other hand, in separate 
cases, while confining itself to the legitimate grounds for restric-
tion envisaged in the norm regulating a specific right, not to ex-
pand artificially the sphere protected by the right and under the 
motive to protect the right, not to disturb the balance between 
private and public interests determined by the constitution to 
the detriment of the public interest. It does not matter to which 
interest (private or public) is given preference incorrectly, in any 
case, the constitution, more precisely the fair balance between 
the interests determined by the constitution will be infringed. 
Settlement of these issues should be done with due regard to 
the essence of each constitutional right and by comprehend-
ing its significance within the system of constitutional values. 
“The goal and purpose of the Constitutional Court is to construe 
constitutional rights in such a way that is in conformity with the 
constitutional goals, values enshrined in the constitution and es-
sence of its fundamental rights, which shall ensure practical, 
real and effective enjoyment of the right and shall not reduce it 
to theoretic and illusory right”3.

Considering the aforementioned, the Court takes an individu-
al approach to each case, with thorough caution, undertakes to 
correctly identify legitimate aims to restrict a specific right. 

In assessing constitutionality of the norm regulating interfer-
ence with the right, in the first place we have to ascertain: a) 
what is the legitimate aim for introduction of an impugned norm; 
3	 Decision N1/1/477 of the Constitutional Court of Georgia of 22 December 2011 on the 

case The Public Defender of Georgia against the Parliament of Georgia, II, 11.
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the legitimate aim to interfere with the right must be envisaged 
under the law. It may be directly provided in the impugned norm 
or law. However, it is not obligatory to indicate the legitimate 
aims to restrict the right in the law. the legitimate aims and pub-
lic interests might not be directly, literally indicated in the law. 
But, in such case, as a result of construing and analyzing the 
norm (law), it shall be possible to ascertain the legitimate aim for 
introduction of the impugned norm. In addition, the legislation 
shall provide sufficiently evident and clear insight about them. 
Such requirement, among other things, is one of the key criteria 
for foreseeability of the law. If it is impossible to ascertain the 
legitimate aim to introduce the norm restricting the right, then it 
shall be impossible to contend its constitutionality, because in-
terference with the right will be incomprehensive, self-purposed 
and respectively unfair, disproportionate. In this sense, it might 
be insufficient for the respondent to name specific legitimate 
aims – it is indispensable that the public aims indicated by the 
respondent be subject to identification and reading from the law 
itself. Ascertaining legitimate aims for introduction of legislative 
regulation is also possible from the explanatory note or steno-
graphic minutes. 

In the event of failure to state such legitimate aim or failure to 
reveal it as a result of investigation of the issue, there is no point 
in further assessing the norm, as the norm will be arbitrary and 
unconstitutional.

b) However, in such case, when ascertainment of the legiti-
mate aims to introduce the impugned norm occurs, it is neces-
sary to affirm their conformity with legitimate aims prescribed in 
the constitution, that is, the aim to introduce the impugned law 
must be the good, which the state is obliged to protect under 
the constitution, and for protection of which the constitution fore-
sees the possibility to restrict a specific right. In case of nega-
tive answer to this matter, the norm shall be also arbitrary and 
unconstitutional.
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At the same time, it must be underlined that the constitu-
tion envisages the possibility and not the obligation to re-
strict this or that right. The right for the sake of legitimate 
aims foreseen in the constitution, may be only restricted 
when it is really necessary that is when the exercise of the 
right without restriction really threatens specific interests 
envisaged in the constitution. Otherwise, under the mo-
tive of their (legitimate aims) protection, any, even with the 
lowest possible intensity, insignificant interference with the 
right shall lead to infringement of the right. The constitution 
does not require abstractly obligatory restriction of the right 
under the motive of protecting these or those public inter-
ests, rather it foresees the possibility to restrict only in case 
if these interests are truly exposed to danger and inevitably 
require to be protected.

Stemming from the above-mentioned the legislator, upon in-
troducing a specific regulation under which interference with the 
right in order to achieve legitimate aims occurs, must be much 
more cautious and is required to prove that without restriction, 
there will be really high probability for violation of other constitu-
tional interests (private or public interests). 

It is evident that legitimate aims to restrict the right envis-
aged in the constitution and law should serve one and the 
same good and they shall be in harmony with one another. 
But the difference, in this regard, between the constitution 
and a specific legislative regulation is as follows: despite the 
fact that both, upon defining the legitimate aim, depend on 
probability that as a result of the exercise of a specific right 
without its restriction, this or that constitutional interest shall 
be threatened and stemming from this, necessity to protect 
them; the constitution legitimizes that in general, potential-
ly the exercise of the right without restriction may violate 
these goods, because of which the possibility to protect them 
should be envisaged, and the legislator should use this pos-
sibility only if there is a real and inevitable necessity to pro-
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tect these aims. Consequently, it is true that the constitution 
foresees the possibility to restrict the right exactly in those 
cases if the legitimate aims that are under the protection of 
the constitution, are threatened, but at the same time, in such 
assumption there is a high degree of abstraction in a sense 
that it (the constitution) does not imply inevitable occurrence 
of such threats. The constitution generates an obligation to 
the legislator to ascertain, precisely foresee as to what extent 
it is capable to exercise, realize the right without restriction 
in a specific sphere, and to determine with the highest prob-
ability whether it will lead to creating a real danger to other 
goods protected by the constitution and only in the event of 
presence of such inevitable link, to interfere with the right, 
restrict it. 

Such requirement posed to the legislator emanates from the 
legal logics that interference with the right secures to achieve, 
protect this or that legitimate aim (provided and protected by 
the constitution) only in case if the exercise of the right with-
out restriction may inflict damage on the respective interest. If 
the possibility of such damage is excluded from the beginning, 
then on the one hand, there is no need to protect these legiti-
mate aims and on the other hand, restriction of the right be-
comes groundless, because it cannot be justified by necessity 
to protect this interest. Therefore, abstractly the existence of 
legitimate aim is not sufficient ground for restricting the right. 
In a specific case, probability to infringe this aim and therefrom 
necessity to protect it has to be clear and substantial. Under 
the circumstances of absence of such link and impossibility to 
impartially foresee it, the legislator does not have the right to 
interfere with the right by claiming solely on the legitimate aim 
prescribed in the constitution. 
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3.	Admissibility, necessity and proportionality to  
interfere with the right as main structural elements of 
the principle of proportionality

After demonstrating the real necessity to protect legitimate aims 
foreseen in the constitution, it is also necessary that the legislator, 
in order to achieve these aims, shall choose a proportional way to 
interfere with the right. To this end, the regulation chosen by the 
legislator has to be admissible, necessary and proportional. 

In case of presence of legitimate aims and real necessity to 
protect them, the possibility to restrict the right foreseen in the 
constitution has to be applied, but, of course, in accordance 
with the rule and margins determined by the constitution. In 
this sense, while searching for correct and effective way, the 
legislator, in the first place, must comply with the requirement 
that achievement of the legitimate aim by the regulation se-
lected by him is possible, in other words, it (the regulation) 
has to be really oriented on protection and assurance of this 
legitimate aim, the measure restricting the right should be ac-
ceptable means valid for achieving the aim. Therefore, there 
should be an immediate and real link between the aim and 
the means to achieve it. At this moment, we should take into 
account the circumstance that on what scale and intensity of 
avoidance of probable damage is required to achieve, protect 
a specific legitimate aim. The specific form for interfering with 
the right should be sufficient for such threats to be avoided and 
for the legitimate aims envisaged in the constitution to be pro-
tected. It inevitably and truly has to be able to secure specific 
aims, interests; otherwise, the damage will be equally inflicted 
upon both public and private interests. In particular, it, on the 
one hand, cannot assure to achieve those aims for protection 
of which they were introduced, and on the other hand, exactly 
due to the fact that it cannot be served as valid means to pro-
tect legitimate, constitutional interests, it will lead to unjusti-
fied, arbitrary restriction of the right. 
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Simultaneously, the regulation chosen by the legislator has 
also to represent the means necessary for achieving the aim. 
At this stage the main issue for assessment is that the way for 
interference with the right should be restrictive as little as pos-
sible. Restriction of the right shall not be considered as a neces-
sary measure, if achievement of specific legitimate aim is pos-
sible by interfering with the right less intensively, by applying 
less restrictive measure. In other words, in case of existence of 
alternative means to achieve the aim, the least restrictive mea-
sure among them must be selected. 

Proportionality is a final and substantial stage of the principle 
of proportionality. In the event when all abovementioned matters 
are answered positively, then decisive importance is attributed 
to proportionality exactly in order to assess fairness of interfer-
ence with the right. The attitude between the aim and means is 
assessed based on this component of the principle of propor-
tionality, it is a subject of discussion – how much adequate and 
proportional a specific form of interference with the right is with 
regard to those legitimate aims, for achievement of which they 
were selected. The basis for such discussions is to weigh, bal-
ance conflicting interests – rights (that are restricted) and spe-
cific legitimate aim (private or public interest, which the state is 
obliged to protect) because none of them shall be unfoundedly 
given preference at the expense of another. 

4.	Foreseeability as a criterion to assess  
constitutionality of the law

In the constitutional justice, introduction of the standard to 
assess constitutionality of a norm based on the principle of fore-
seeability is also practical result of applying the principle of Rule 
of Law based state.

It is true that the principle of foreseeability does not have nor-
mative content in the text of the constitution; however, the Con-
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stitutional Court reads the obligation to assess constitutionality of 
a norm based on this criterion out of the essence of the principle 
of the Rule of Law based state. “The legislator is obliged to adopt 
precise, clear, unambiguous, foreseeable laws (norms) that satis-
fy quality requirement of the law. This condition is one of the deci-
sive conditions for assessing constitutionality of the norm”.4 “The 
norm should be clear and compatible with quality requirements”.5

While discussing about the quality of the law, it is decisive to 
avoid risks of violating the right by the law, this is the basis and 
main criterion, within the scopes of this approach, the Consti-
tutional Court presented several requirements to the legislator: 
a) The quality of a law requires that legislative regulation is so 
clear that an individual, whose rights are interfered with, could 
adequately comprehend legal situation and direct its actions 
accordingly”.6 “An individual must be able to determine what the 
law requires from him and adapt his action to this requirement”.7 
“A norm shall be substantively precise and unambiguous. A legal 
norm shall be precise enough, not merely from the perspective 
of its content, but also according to its subject, aim and scope of 
regulation, in order to enable an addressee to correctly perceive 
law and regulate its conduct accordingly, so that to foresee re-
sults of his/her own acts”.8 In other words, the norm should be 
sufficiently precise, clear so that its addressee has a clear in-
4	 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on 

the case Georgian Young Lawyers’ Association and a citizen of Georgia Ekaterine 
Lomtatidze against the Parliament of Georgia, II, 11.

5	 Decision N2/2-389 of the Constitutional Court of Georgia of 26 October 2007 on the 
case Citizen of Georgia Maya Natadze and others against the Parliament and Presi-
dent of Georgia, II, 6. 

6	 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on 
the case Georgian Young Lawyers’ Association and a Citizen of Georgia – Ekaterine 
Lomtatidze against the Parliament of Georgia, II, 11. 

7	 Decision N2/2/389 of the Constitutional Court of Georgia of 26 October 2007 on the 
case A citizen of Georgia Maya Natadze and other s against the Parliament of Geor-
gia and President of Georgia, II, 6.

8	 Decision N2/3/406,408 of the Constitution of Georgia of 30 October, 2008 on the case 
The Public Defender of Georgia and Georgian Young Lawyers’ Association against 
the Parliament of Georgia.
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sight on what the law requires from him/her and on how he/she 
has to behave in order that his action is regarded as compatible 
with the law. In order to act in conformity with the law, not to in-
fringe it and to avoid negative consequences (including respon-
sibility) entailing from violation of the law, one should at least 
get familiar with its substance. To this effect, the law should be 
accessible and sufficiently comprehensible. If the law does not 
provide such possibility, an individual, with the feeling of acting 
according to the law, moreover, with the special care of fulfilling 
the law, may at this very moment violate it.

b) Simultaneously, the norms regulating interference with 
the right require an inspection of considerably high degree, in 
a sense that the possibility of excessive and disproportionate 
interference with the right from the part of the state is ruled out 
while restricting the right.

Probability and danger of violating the rights is high, when the 
regulation (law or its norm) restricting the right is so ambiguous 
that it provides a possibility to interpret more intensive, unjustified 
and disproportional interference with the right and respectively, 
forms a fertile ground for arbitrariness. In order to avoid such risks, 
the Constitutional Court presented the following requirements to 
the legislator: “The law should in detail, precisely, with sufficient 
clarity give specific aims, tasks and ground for interfering with the 
given right. The rule allowing interference with the right should 
be unambiguous, clear and foreseeable”.9 “Preciseness, foresee-
ability and accessibility of the law include the necessary condition 
that the scopes of action permissible for individuals authorized to 
restrict the right is specific, comprehensive and precise. 

Such requirement from the law is necessary to secure the 
restriction and further control of person (body) responsible for 
interference with the right, because these public officials are 
tasked by the Rule of Law based state, to achieve a specific 

9	 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on 
the case Georgian Young Lawyers’ Association and a citizen of Georgia – Ekaterine 
Lomtatidze against the Parliament of Georgia, II, 14. 
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public interest. For conformity with the rule of law principle, the 
law should secure a possibility for effective protection of the 
right from arbitrary interference from the part of the authorities. 
This, firstly, implies that by the power of the public authorities 
in this sphere shall be, in detail and with high degree of clarity, 
defined by the law. Subsequently, the law shall not give a pos-
sibility for the executive authorities to independently determine 
the scopes of their own actions. If an individual responsible for 
interfering with the right is not precisely and specifically aware 
of the scopes of his/her feasible actions, then on the one hand, 
unintentionally, the risk of incorrect and excessive interference 
with the right, and on the other hand, that of conscious abuse 
of the right naturally leading to breach of the right will increase. 

In order to assure the exercise of the state authority within the 
scopes stipulated by the constitution (1st paragraph of Article 5 of 
the constitution), the provision shall be so clear and precise as to 
exclude the probability of its subjective and biased interpretation. 

Generally, the more intense is interference with an individ-
ual’s rights, the stricter are requirements towards the legisla-
tor. The legislator assumes an obligation to provide the public 
authorities with guiding directions that shall make foreseeable 
a possibility, necessity or inevitability, correctness and propor-
tionality to adopt a specific decision by them, at the same time, 
they give an insight to a citizen as to what measures shall be 
undertaken towards him/her.

The quality requirement of the law is an operational instruc-
tion for the legislator, at the same time it represents restrictive 
circumstance for executive and judicial authorities. Therefore, the 
legislator is obliged to define the scopes as much precisely as 
possible to the public authorities within which they have to act”.10

It is of key importance to correctly decide the matter with re-
gard to when and based on what it is possible to contend that 

10	 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December, 2007 on 
the case Georgian Young Lawyers’ Association and a citizen of Georgia – Ekaterine 
Lomtatidze against the Parliament of Georgia, II, 15.
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impugned norm does not comply with aforementioned condi-
tions and for this reason, it bears the risk of infringing the right.

The first solid message about ambiguity of the norm is that 
there is a reasonable ground for construing it inconsistently, i.e. 
ambiguity, unclarity of the norm, in most cases, is conditioned 
and simultaneously expressed by the fact that it cannot be 
read unequivocally and singularly, and it provides a reasonable 
ground to read it under varying context and apply it differently. 

However, it should be mentioned from the beginning that on 
the one hand, the possibility to read a norm unequivocally and 
singularly is not a safeguard for constitutionality of the norm; it 
is evident that such norm may also infringe a right and thus be 
unconstitutional. But, at the same time, possibility to equivocally 
construe the norm cannot be a sufficient argument to contend un-
constitutionality of the norm. In other words, neither foreseeability 
of the norm is a safeguard for constitutionality of the norm, nor 
ambiguity of the norm automatically implies its unconstitutionality. 

Here, the Constitutional Court set forth the standards as follow:
1)	“The vagueness of the norm does not go beyond its constitution-

ality threshold if it is possible to reasonably interpret it through 
legal methodology, so that the real essence of the relations reg-
ulated by the norm is demonstrated with sufficient clarity”.11

2)	“If by faithful interpretation it will be impossible to apply the 
norm in an arbitrary and harmful manner, then the norm will 
fully satisfy requirements of legal certainty”.12

3)	And if an ambiguous norm provides a reasonable ground for 
reading it with the content contradicting the constitution, it 
fails to comply with requirements of foreseeability and shall 
be recognized as unconstitutional.

11	 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December, 2007 on 
the case Georgian Young Lawyers’ Association and a citizen of Georgia – Ekaterine 
Lomtatidze against the Parliament of Georgia, II, 16.

12	 Decision N2/2/389 of the Constitutional Court of Georgia of 26 October 2007 on the 
case A citizen of Georgia Maya Natadze and others against the Parliament of Geor-
gia and the President of Georgia, II, 6.
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5.	Protection of the balance of interests  
during realization of the right to equality before law

Clarifying, assessing and protecting existence of the fair bal-
ance between the interests is distinguished by its peculiarities in 
the process of realization of the right to equality and, according-
ly, upon assessing constitutionality of a law with respect to Ar-
ticle 14 of the constitution. This, in the first place, is conditioned 
by specificity and special importance of the right itself. Equality 
before the law – this is not only the right, this is an idea, concept, 
principle which the Rule of Law based state and democratic val-
ues rest upon. “The norm (…) establishing a fundamental right 
to equality before the law is an universal constitutional norm-
principle of equality, which in general implies guaranteeing con-
ditions for legal protection of individuals. The quality of securing 
equality before the law is an objective criterion to assess the 
quality of rule of law that is restricted in favor to democracy and 
human rights prioritized in the country. Therefore, this principle 
represents not only a basis, but also a goal for democratic and 
Rule of Law based state”.13 “… The idea of equality serves to 
secure equal possibilities, that is, guarantees of equal possibili-
ties for self-realization of individuals in this or that sphere”.14

Article 14 of the constitution of Georgia prohibits both direct 
and indirect discrimination. At the same time, any different treat-
ment towards substantially equal individuals does not mean dis-
crimination by itself. In a separate case, differential treatment may 
be necessary and inevitable in sufficiently similar legal relations. 

The Constitutional Court, in order to assess and ascertain dis-
crimination of differentiation, has laid down a number of criteria. 

13	 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on 
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, II, 1.

14	 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on 
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, II, 1.
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“In demonstrating differential treatment, we have to distinguish 
between discriminatory differentiation and differentiation condi-
tioned by objective circumstances. Different treatment shall not 
be self-purposed. Discrimination occurs if the reasons of differ-
entiation are not explained, and lack for a reasonable ground. 
Consequently, discrimination is only self-purposed, unjustified 
differentiation, uncorroborated application of law with a differ-
ent approach to a specific circle of individuals. Therefore, the 
right to equality prohibits not differential treatment in general, 
but rather only self-purposed and unjustified differentiation”.15

However, simultaneously, the Constitutional Court indicated 
that stemming from properties of the right to equality, in assess-
ing constitutionality of norms establishing differentiation it shall 
not have identical, consistent approach to each of them. Article 
14 of the constitution ensures protection of individuals in differ-
ent spheres of public life from unjustified differential treatment. 
However, on the other hand, all cases of differential treatment 
(based on any feature, in any rights) shall not be of identical 
gravity. Therefore, in the event of assessing each of them based 
on similar standards and identical criteria, the Court, under the 
motive of protection of the right to equality, may change its goal, 
increase the risk of admitting practically every case of differen-
tial treatment as unconstitutional and restrict the legislator much 
more than it is required under Article 14 of the constitution. 

“Stemming from the nature of the right to equality before law, 
when interfering with it, a state’s margin of appreciation is dif-
ferent, especially according to what feature or to which sphere 
of public life it differentiates individuals. Therefore, the scope 
of reasonable assessment of different treatment is different: In 
separate case, it may imply the necessity to substantiate exis-
tence of legitimate public aims (such as, state security, public 
order, restriction of constitutional rights justified by public inter-

15	 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on 
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, II, 5.
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ests indicated in the constitution itself); in other cases, the need 
or necessity of restriction should be solid; sometimes, maximum 
reality of differentiation might be sufficient, among them, for ex-
ample, the differentiation caused by the reason of impossibility 
to avoid specific real circumstance. In the latter case, discrimi-
nation shall not be at issue, if unequal approach is subject to 
reasonable explanation, justification or rationalization.

It must be noted that generally, historically, assessments are 
subject to change, the same is true for the instruments of as-
sessment as to what is “natural”, “reasonable” and “necessary” 
in this sphere. However, in any case, the equality principle gives 
freedom of choice to the legislator, while making decision about 
restriction, until objective substantiation of differential treatment 
is accessible”.16

Stemming from the aforementioned, the Court has set out 
different criteria for assessing degree of discrimination in dif-
ferential treatment. In particular, with respect to Article 14, the 
Constitutional Court assesses constitutionality of the norm: 1) 
based on strict assessment test; or 2) “based on the test of ra-
tional differentiation”. Preconditions, grounds for their applica-
tion also differ. 

The Court applies the strict assessment test in differentiat-
ing by “classic specific” features and in such cases, it assesses 
the norm in accordance with the principle of proportionality. Be-
sides, while corroborating legitimate aim within the scopes of 
“strict test”, it is necessary to contend that interference from the 
part of the state is absolutely necessary; there is “insurmount-
able state interest”. The Court defines the necessity to apply the 
strict test in accordance with the degree of intensity of differen-
tiation as well. In addition, the criteria for assessing the intensity 
of differentiation shall be different in every case based on the 
nature of differentiation, the sphere of regulation. However, in 

16	 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on 
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, II, 5.
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any case, it shall be decisive, to what extent substantially equal 
individuals shall fall under considerably different conditions, in 
other words, how distinctly differentiation shall separate equal 
individuals from possibilities to equally participate in specific so-
cial relations.

If the intensity of differentiation is high, the Court shall ap-
ply the strict test, and in case of low-rate intensity – “the test of 
rational differentiation” (the test that inspects based on rational 
ground).

Pursuant to “the test of rational differentiation” in assessing 
constitutionality of the norm: 

a) it is sufficient to corroborate rationality of differential treat-
ment, among them, when maximum reality, inevitability or ne-
cessity are obvious;

b) Existence of a real and rational link between the objective 
cause of differentiation and the result of its action. 
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Сбалансирование интересов  
в демократическом обществе

Резюме

Идея демократического и правового государства зиж-
дется не только на признании, но и реальном обеспече-
нии человека как высшей ценности основными правами 
путем гарантирования полноценного и эффективного 
пользования. Однако одновременно с этим плата за соз-
дание и сохранение демократического общества состоит 
в том, что демократия опирается на наличие разумного 
баланса интересов (как частных, так и частных и публич-
ны интересов). Соответственно граница свободы людей, 
с одной стороны, - свобода таких же людей, а с другой – 
интересы, проистекающие из необходимости гармониче-
ского сосуществования и развития свободных людей (т. н. 
«публичные интересы»). Поэтому ограничение большин-
ства прав неизбежно, поскольку их реализация зачастую 
порождает конфликт интересов. Сложность конфликта 
ценностей заключается именно в том, что друг другу про-
тивопоставляются законные интересы. Выход из этой ди-
леммы в демократическом обществе один – достижение 
справедливого баланса. Тогда, когда противопоставление 
интересов неизбежно, возникает необходимость в их гар-
монизации. Ни один интерес не может быть достигнут за 
счет посягательства на другой интерес. При этом бремя 
ответственности государства и одновременно с этим сте-
пень демократичности измеряется именно тем, насколько 
справедливо оно сумеет сбалансировать противопостав-
ленные интересы. 
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Таким образом, демократическое и правовое государ-
ство, служа идее свободы и самореализации человека, од-
новременно с этим для достижения тех же целей допускает, 
подразумевает возможность ограничения свободы челове-
ка. Однако предел этого ограничения опять-таки представ-
ляет само – права человека могут ограничиваться только 
настолько, насколько это необходимо в демократическом 
обществе. 

Правовое основание и масштаб оценки того, когда, как 
и с какой интенсивностью государство может вмешивать-
ся в свободу человека так, чтобы это признавалось необ-
ходимым вмешательством в демократическом обществе, 
дает сама конституция, и в первую очередь, основные 
конституционные принципы и конституционные нормы, 
регламентирующие конкретное право (права).

Kонституционные принципы имеют решающее значе-
ние при определении основных направлений, приорите-
тов развития нашей страны, создании разумно сбалан-
сированной системы отношений человека и государства, 
при этом они имеют практическое значение для полно-
ценного осмысления содержания прав и свобод челове-
ка и их эффективной защиты. 

Налицо – наметившаяся особенно в последний пери-
од положительная тенденция, что Конституционный Суд 
Грузии при определении конкретного конституционного 
права опирается не только на нормы, регламентирую-
щие это право, но и основные принципы конституции и 
ценности, закрепленные в конституции, вообще, что ему 
позволяет лучше вникнуть в подлинную сущность прав и 
сделать практический доступ людей к этим правам более 
эффективным.
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1.	Конституционный критерий оценки 
сбалансирования интересов - принцип 
соразмерности

Ресурс применения основных принципов конституции в 
практике Конституционного Суда выявился в основном в 
двух направлениях: а) для осмысления, толкования пре-
делов и диапазона конституционного права; б) внедрения 
критериев, методов оценки конституционности нормы. На-
стоящая работа посвящена именно изучению и анализу эф-
фективности применения этого последнего ресурса.

Практическим результатом применения принципа право-
вого государства является внедрение в конституционном 
правосудии принципа соразмерности, так же, как стандарта 
оценки конституционности нормы на основании принципа 
«предвидимости» закона.

Основная нагрузка принципа соразмерности состоит в 
определении пределов вмешательства государства при 
ограничении прав человека. Он обеспечивает уравновешен-
ное, соразмерное соотношение свободы и ее ограничения 
и запрещает ограничивать права человека больше, чем это 
необходимо в демократическом обществе. Принцип сораз-
мерности – конституционный критерий оценки правомерно-
сти ограничения прав человека. Именно поэтому он имеет 
существенное значение для конституционного контроля.

Конституционный Суд с одной стороны положил принцип 
соразмерности в основу определения пределов действий 
власти, а с другой, - сам ограничил себя безусловным обя-
зательством в каждом конкретном случае оценивать спра-
ведливость, конституционность вмешательства власти в 
право человека, опираясь именно на этот принцип.

Принцип соразмерности – возможность и важная га-
рантия правильной оценки конституционности нормы и 
справедливого разрешения конституционного спора. Раз-
умеется, решающее значение имеет то, чтобы основная, 
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окончательная позиция (ответ) суда по поводу конституци-
онности нормы была правильной, однако в то же время, мы 
считаем, что также весьма важное значение имеет правиль-
ная, бесспорная идентификация причины, основания про-
блематичности нормы. Суд обязан очень ясно и убедитель-
но указать на причины проблематичности нормы, чтобы как 
минимум избежать повторения проблемы в дальнейшем, 
а также, чтобы новые нормы (в случае необходимости их 
принятия) были ориентированы именно на устранение, пол-
ное урегулирование, преодоление проблемы. Это одновре-
менно будет способствовать эффективному исполнению и 
действенности решения. Поэтому с этой точки зрения важ-
нейшей является оценка конституционности нормы приме-
нительно к каждому компоненту принципа соразмерности.

В настоящей работе проанализированы сущность ком-
понентов принципа соразмерности и значение их удовлет-
ворения законом (нормой) для справедливого сбалансиро-
вания защиты прав и интересов человека, путем анализа 
соответствующих решений оценивается эффективность 
применения принципа соразмерности Конституционным 
Судом Грузии.

2.	Легитимная цель ограничения  
конституционного права

При оценке соразмерности вмешательства в конституци-
онное право и соответственно конституционности спорной 
нормы главное звено, ориентир – легитимная цель ограни-
чения права, так как с одной стороны в условиях отсутствия 
таковой любое вмешательство в право человека носит само-
вольный характер, и ограничение права неоправданно, не-
конституционно уже в самой своей основе. Вместе с тем при 
наличии легитимной цели ограничения права и дальнейшая 
проверка спорной нормы на основании компонентов прин-
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ципа соразмерности ведется именно применительно к ней 
(легитимной цели). В частности, суд должен оценить, являет-
ся ли предусмотренный спорной нормой конкретный способ 
вмешательства в право допустимым, обязательным и про-
порциональным средством достижения легитимной цели.

Обязательство сбалансирования и гармоничного сосу-
ществования интересов проистекает из конституции, поэто-
му оно само же дает ответы относительно возможностей и 
обязательных способов достижения такого баланса. Соот-
ветственно и легитимные цели ограничения того или иного 
конституционного права приводятся в самой конституции.

Решающее значение имеет знание того, где в конкрет-
ном случае проходит грань свободы человека, что он имеет 
право требовать и что обязан терпеть. Правильное осмыс-
ление и решение этого вопроса имеет важное значение как 
для самого человека, в плане полноценного пользования 
правом, так и государства – для осуществления соответ-
ствующих обязательств в этой сфере.

Легитимная цель и основание ограничения каждого кон-
ституционного права в первую очередь даны в регламен-
тирующей это же право норме конституции (см. статьи 19; 
21; 23; 26; 41 и другие). Основной подход Конституционного 
Суда тоже основывается на оправдании ограничения права 
лишь теми легитимными целями, которые предусмотрены в 
норме конституции, регламентирующей конкретное право. 
Судебная практика в этом смысле обширна. Но это не зна-
чит, что такой подход – общее правило для всех случаев, то 
есть, что ограничение любого конституционного права до-
пустимо, возможно только при наличии легитимных целей, 
оснований, предусмотренных конституционной нормой, ре-
гламентирующей это право.

С течением времени практика, конкретные дела постави-
ли Конституционный Суд перед необходимостью задумать-
ся и искать основания для правильного решения такого 
вопроса, как возможность ограничения права, предусмо-
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тренного одной статьей конституции, легитимными целями, 
предусмотренными другой статьей конституции, а также це-
лями и легитимными интересами, проистекающими из кон-
ституции вообще.

Следует отметить, что эти способы не исключают и не 
ставят под вопрос оправданность вышеназванного подхода 
(возможность ограничения права по основаниям, содержа-
щимся в регламентирующей его норме) и правильность, не-
обходимость решения вопроса в соответствии с ним. Эти 
способы имеют право на сосуществование, применение 
каждого из них имеет свое правовое, рациональное и одно-
временно с этим отличающееся одно от другого основание.

В Конституции Грузии содержатся регламентирующие 
права статьи, которые по содержанию очень тесно свя-
заны друг с другом, в отдельных случаях служат защите 
одного и того же блага, происходит перекрытие сфер, за-
щищенных конституцией. Когда речь идет о защите по сути 
одного и того же блага, не имеет значения, какой именно 
и сколькими статьями конституции определяется сфера 
защиты данного блага. Конституционному Суду надлежит 
проанализировать и разъяснить защищенное конститу-
цией содержание этого блага – то есть, каковы пределы 
его защиты (в том числе основания и легитимные цели 
ограничения права) согласно конституции вообще, чтобы 
в конечном итоге принять правильное решение, которое 
служит сохранению справедливого баланса между кон-
ституционными благами. Одновременно с этим излишне 
доказывать, что недопустимым является ограничение лю-
бого права целями, предусмотренными для любых других 
конституционных прав. Такой подход, с одной стороны по-
ставил бы под вопрос необходимость и важность регла-
ментации оснований ограничения конституционных прав, 
а с другой, - усилил бы угрозу несоразмерного, превышен-
ного, произвольного вмешательства и повлек бы наруше-
ние прав человека.
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По этому вопросу Конституционный Суд сформулировал 
следующий подход:
1)	в каждом конкретном случае суд должен точно прове-

рить, перед необходимостью защиты какого конституци-
онного блага стоит он и насколько неотвратимо попадает 
это благо в сферу, защищенную более чем одной статьей 
конституции, регламентирующей это право;

2)	если суд убедится, что одно и то же конституционное 
благо (компонент права) попадает в сферу, защищенную 
двумя (или более) статьями конституции, в отношении 
него должны применяться как одинаковые гарантии за-
щиты, так и одинаковые основания ограничения. Нельзя 
при оценке соответствия закона (нормы) тому или иному 
конституционному благу, правовому компоненту полу-
чить различные ответы лишь потому, что проблематич-
ность вопроса ставится применительно к различным ста-
тьям, регулирующим данное конституционное благо.
Как уже отмечалось, правовые возможности пользования 

правами человека не могут быть безграничны. Конституци-
онные права ни для одного человека не являются гаран-
тией того, что он имеет возможность всегда без ограниче-
ний, беспрепятственно, по желанию пользоваться этими 
правами. Конституция вообще и конституционные права в 
особенности в первую очередь – гарантия того, что субъек-
ты этих прав обладают одинаковыми возможностями раз-
вития. Поэтому грань самореализации каждого человека в 
первую очередь – другие такие же люди. Без ограничения 
прав человека правами человека невозможно вести речь 
об эффективном пользовании правами и справедливом ба-
лансе интересов.

Поэтому в Конституции Грузии особо отдельно говорится о 
такой легитимной цели ограничения конституционных прав, 
как защита прав и свобод других людей, минимальным тре-
бованием которой является предотвращение нарушения прав 
и свобод других людей. В частности, с одной стороны, эта ле-
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гитимная цель названа в качестве легитимной цели ограниче-
ния отдельных конституционных прав наряду с другими осно-
ваниями (ст.ст. 19, 24, 41). Хотя вместе с тем в пункте 2 статьи 
44 Конституции Грузии приводится общее обязательство, в 
частности: «Осуществление прав и свобод одних людей не 
должно нарушать права и свободы других». Эта норма в опре-
деленном смысле универсальна и позволяет при необходимо-
сти, когда пересекаются интересы, защищенные различными 
правами, сбалансировать их путем соразмерного ограниче-
ния каждого из них, поскольку конституция исключает возмож-
ность реализации прав одних за счет нарушения прав других 
лиц. Соответственно и Конституционный Суд признает консти-
туционным основанием и легитимной целью ограничения того 
или иного права защиту прав и свобод других людей, неза-
висимо от того, содержится ли непосредственное указание на 
это в конституционной норме, регламентирующей конкретное 
право, так как «идея свободы индивида жизнеспособна только 
в условиях ограничения правами и свободами других людей, а 
также другими легитимными интересами»1. Поэтому «избран-
ная законодателем регуляция является разумной в случае, 
когда ее действие служит целям сосуществования, обеспече-
ния совместной реализации коллизионных прав, установле-
ния разумного баланса между правами»2.

При обсуждении легитимной цели ограничения права в 
работе уделяется внимание вопросу, где проходит грань 
или каковы критерии, которыми должен руководствоваться 
суд для того, чтобы с одной стороны при поиске легитимных 

1	 Решение Конституционного Суда Грузии по делу Народный Защитник Грузии 
против Парламента Грузии от 22 декабря 2011 года № 1/1/477, II, 45.

2	 Решение Конституционного Суда Грузии по делу Политическое объединение 
граждан «Движение за единую Грузию» («Модзраоба ертиани сакартвело-
ствис»), политическое объединение граждан «Консервативная партия Гру-
зии» («Сакартвелос консерватиули партиа»), граждане Грузии – Звиад Дзид-
зигури и Каха Кукава, Ассоциация молодых юристов Грузии, граждане Грузии 
Дачи Цагурия и Джаба Джишкариани, Народный Защитник Грузии против 
Парламента Грузии от 18 апреля 2011 года №2/482,483,487,502.
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целей ограничения права за пределами нормы, регламен-
тирующей конституционное право, самоцельно не расши-
рить допускаемые конституцией пределы вмешательства в 
право, что закономерно повлечет принятие неправильного 
решения и нарушение конкретного конституционного права. 
А с другой стороны – в отдельных случаях, ограничиваясь 
лишь легитимными основаниями ограничения, предусмо-
тренными нормой, регламентирующей конкретное право, 
искусственно не расширить сферу, защищенную правом, и 
под предлогом защиты права не нарушить установленный 
конституцией баланс между частными и публичными инте-
ресами в ущерб публичному интересу. Не имеет значения, 
какому интересу (частному или публичному) неправильно 
отдается преимущество, в любом случае будет нарушена 
конституция, точнее, установленный конституцией спра-
ведливый баланс между интересами. Эти вопросы должны 
решаться с учетом сути каждого конституционного права и 
путем осмысления его значения в системе конституцион-
ных ценностей. «Цель и назначение Конституционного Суда 
заключаются в таком толковании конституционных прав, ко-
торое соответствует целям конституции, ценностям, закре-
пленным в конституции, и сути самого основного права, что 
обеспечит практическое, реальное и эффективное пользо-
вание правом и не выхолостит его до теоретического и ил-
люзорного права»3.

С учетом вышеотмеченного суд индивидуально подходит 
к каждому случаю, с крайней осторожностью относится к 
правильной идентификации легитимных целей ограниче-
ния конкретного права.

При оценке конституционности нормы, регламентиру-
ющей вмешательство в право нам в первую очередь не-
обходимо выяснить: а) какова легитимная цель введения 
спорной нормы; легитимная цель вмешательства в право 

3	 Решение Конституционного Суда Грузии по делу Народный Защитник Грузии 
против Парламента Грузии от 22 декабря 2011 года № 1/1/477, II, 11.
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должна предусматриваться законом. Она может быть запи-
сана непосредственно в спорной норме или законе. Однако 
упоминание легитимной цели ограничения права в законе 
вовсе не является обязательным. Легитимные цели и пу-
бличные интересы могут и не быть непосредственно, бук-
вально «прописаны» в законе. Но в таком случае легитим-
ная цель введения спорной нормы может быть выяснена в 
результате толкования, анализа нормы (закона). При этом 
законодательство должно давать довольно ясное и четкое 
представление о них. Такое требование в том числе – один 
из главных критериев предвидимости закона. Если не пред-
ставляется возможным выяснить легитимную цель введе-
ния нормы, ограничивающей право, то невозможно дока-
зывать ее конституционность, поскольку вмешательство в 
право будет непонятным, произвольным и соответственно 
несправедливым, несоразмерным. В этом смысле упоми-
нание ответчиком конкретных легитимных целей, возмож-
но, будет недостаточным – необходимо, чтобы упомянутые 
ответчиком публичные цели могли подлежать идентифика-
ции, «читаться» из самого закона. Легитимные цели введе-
ния законодательной регуляции также можно выяснить ис-
ходя из пояснительной записки к закону, стенографических 
записей.

Если такая легитимная цель не названа или ее не уда-
лось выяснить в результате изучения вопроса, нет смысла 
в дальнейшей оценке нормы, норма будет произвольной и 
неконституционной.

б) хотя в том случае, когда легитимные цели введения 
спорной нормы будут уяснены, необходимо доказать их 
соответствие легитимным целям, предусмотренным кон-
ституцией, то есть цель введения спорной нормы должна 
являться тем благом, обязательство защищать которое на 
государство возложено по конституции и для защиты кото-
рого конституция предусматривает возможность ограниче-
ния конкретного права. В случае отрицательного ответа на 
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этот вопрос норма также произвольна и неконституционна.
Вместе с тем необходимо подчеркнуть, что конституция 

предусматривает возможность, а не обязательство ограни-
чения того или иного права. Право может ограничиваться в 
легитимных целях, предусмотренных конституцией, только 
тогда, когда это реально необходимо, то есть когда полно-
ценное осуществление права без ограничения действи-
тельно создает угрозу конкретным интересам, предусмо-
тренным конституцией. В противном случае любое, даже 
незначительное вмешательство в право с весьма низкой 
интенсивностью под предлогом их (легитимных целей) за-
щиты повлечет нарушение права. Конституция требует обя-
зательного ограничения прав под предлогом защиты тех 
или иных публичных интересов не абстрактно, а предус-
матривает возможность ограничения только в том случае, 
если этим интересам угрожает реальная опасность и они 
неизбежно требуют защиты.

Исходя из вышеотмеченного, от законодателя при введе-
нии конкретной регуляции, узаконивающей вмешательство 
в право ради достижения легитимных целей, требуются го-
раздо большая осторожность и доказательство реальности 
высокой вероятности нарушения без ограничения права 
других конституционных интересов (частного и публичного 
интересов).

Очевидно, что предусмотренные конституцией и зако-
ном легитимные цели ограничения права должны служить 
одному и тому же благу и сочетаться друг с другом. Однако 
различие в этом смысле между конституцией и конкретной 
законодательной регуляцией состоит в следующем: не-
смотря на то, что обе при определении легитимных целей 
опираются на вероятность возникновения угрозы тому или 
иному конституционному интересу в результате осущест-
вления конкретного права без ограничения конституция 
производит легитимацию того, что вообще, потенциально 
неограниченное осуществление права может нарушить 
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эти блага, ввиду чего возможность их защиты должна быть 
предусмотрена, а законодатель должен пользоваться этой 
возможностью лишь при наличии реальной и неизбежной 
необходимости. Таким образом, хотя конституция пред-
усматривает возможность ограничения права именно для 
тех случаев, когда легитимным целям, защищаемым кон-
ституцией, угрожает опасность, но в то же время в таком 
допущении высока степень абстракции в том смысле, что 
она (конституция) не подразумевает неизбежного насту-
пления таких угроз. Конституция именно на законодателя 
возлагает обязательство при определении содержания и 
пределов того или иного права установить, точно пред-
видеть, насколько неограниченное пользование правом в 
конкретной сфере, его реализация способна с очень высо-
кой степенью вероятности повлечь возникновение реаль-
ной угрозы другим благам, защищенным конституцией, и 
только при наличии такой неизбежной связи вмешаться в 
право, ограничить его. 

Такое требование, предъявляемое к законодателю, про-
истекает из той правовой логики, что вмешательство в право 
только в том случае обеспечивает достижение, защиту той 
или иной (предусмотренной и защищаемой конституцией) 
легитимной цели, если осуществление права без ограни-
чения может причинить вред соответствующему интересу. 
Если возможность такого вреда исключена изначально, то, 
с одной стороны, отсутствует и необходимость защиты этих 
легитимных целей, и с другой, - ограничение права тоже 
становится безосновательным, поскольку не может оправ-
дываться необходимостью защиты этого интереса. Поэтому 
само по себе абстрактное существование легитимной цели 
– недостаточное основание для ограничения права. Ясным 
и ощутимым должно быть основание посягательства на эту 
цель и исходя из этого необходимость неизбежной защиты 
данной цели в конкретном случае. В условиях отсутствия 
такой связи, невозможности ее объективного предвидения 
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законодатель не вправе вмешиваться в то или иное право, 
апеллируя только к легитимной цели, предусмотренной кон-
ституцией.

3.	Допустимость, необходимость и 
пропорциональность вмешательства в право 
как основные структурные элементы принципа 
соразмерности 

После демонстрирования реальной необходимости за-
щиты легитимных целей, предусмотренных конституцией, 
также необходимо, чтобы законодатель избрал соразмер-
ное средство вмешательства в право для достижения этих 
целей. А избранная для этого законодателем регуляция 
должна быть допустимой, необходимой и пропорциональ-
ной. 

В случае существования легитимных целей и реальной 
необходимости их защиты предусмотренная конституцией 
возможность ограничения конкретного права должна быть 
использована, но, разумеется, опять-таки в порядке и пре-
делах, установленных конституцией. С этой точки зрения, 
при поиске правильного и эффективного способа законода-
тель в первую очередь должен удовлетворить требование 
о том, что достижение легитимной цели с помощью избран-
ной им регуляции было возможным, то есть она (регуляция) 
должна быть реально ориентирована на защиту и обеспече-
ние легитимной цели, мера, ограничивающая право, долж-
на представлять собой подходящее, приемлемое средство 
достижения цели. Следовательно, должна существовать 
непосредственная и реальная связь между целью и сред-
ством ее достижения. При этом во внимание принимается 
и то обстоятельство, каков масштаб и какова интенсив-
ность предполагаемого вреда, предотвращение которого 
требуют достижение, защита конкретной легитимной цели. 
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Конкретная форма вмешательства в право должна быть 
достаточной для того, чтобы такие угрозы были предотвра-
щены изначально и предусмотренные конституцией цели 
защищены. Она должна неизбежно, действительно суметь 
обеспечить достижение конкретных целей, интересов; в 
противном случае вред одинаково будет причинен как пу-
бличному, так и частному интересам. В частности, данная 
форма, с одной стороны, не сможет обеспечить достижение 
тех целей, под предлогом защиты которых была введена, а 
с другой, - именно ввиду того, что она не годится в качестве 
приемлемого средства защиты легитимных, конституци-
онных интересов, повлечет неоправданное, произвольное 
ограничение права.

В то же время избранная законодателем регуляция 
должна являться и средством, необходимым для достиже-
ния цели. На этой ступени главный вопрос оценки состоит в 
том, чтобы способ вмешательства в право был по возмож-
ности наименее ограничивающим. Ограничение права не 
будет признано необходимой мерой, если конкретная ле-
гитимная цель может быть достигнута путем менее интен-
сивного вмешательства, менее ограничивающей меры. То 
есть в случае наличия альтернативных средств достижения 
цели среди них должна быть избрана наименее ограничи-
вающая.

Пропорциональность – последняя и существенная сту-
пень принципа соразмерности. В случае положительного 
ответа на все вышеупомянутые вопросы именно пропор-
циональности придается решающее значение при оценке 
справедливости вмешательства в право. На основании это-
го компонента принципа соразмерности оценивается связь 
между целью и средством, предмет обсуждения – насколь-
ко адекватна и пропорциональна конкретная форма вме-
шательства в право легитимным целям, во имя достижения 
которых она была избрана. Такие рассуждения основыва-
ются на уравновешивании, сопоставлении права (которое 
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ограничивается) и конкретной легитимной цели (частного 
или публичного интереса, обязательство защиты которого 
возложено на государство), чтобы ни одному из них не было 
необоснованно отдано предпочтение за счет другого.

4.	Предвидимость как критерий оценки 
конституционности закона

Практическим результатом применения принципа право-
вого государства в конституционном судопроизводстве яв-
ляется также введение стандарта оценки конституционно-
сти нормы на основании принципа предвидимости закона.

Правда, принцип предвидимости в тексте конституции нор-
мативного содержания не имеет, хотя Конституционный Суд 
вычитал обязательство оценки конституционности нормы по 
этому критерию из сути принципа правового государства. «За-
конодатель обязан принимать точное, четкое, неоднозначное, 
предвидимое законодательство (нормы), отвечающее требо-
ванию определенности закона. Это обстоятельство – один из 
решающих критериев при оценке конституционности нормы. 
Такое обязательство законодателя же проистекает из принци-
па правового государства»4. «Норма должна быть ясной и со-
ответствовать требованиям определенности».5

При обсуждении качества закона решающее значение 
имеет предотвращение рисков нарушения права законом, 
это - основополагающий и главный критерий. Однако в рам-
ках такого общего подхода Конституционный Суд предъя-
вил законодателю несколько требований, в частности:

4	 Решение Конституционного Суда Грузии по делу Ассоциация молодых юристов 
Грузии и гражданка Грузии Екатерина Ломтатидзе  против Парламента 
Грузии от 26 декабря 2007 года №1/3/407, II, 11.   

5	 Решение Конституционного Суда Грузии по делу Гражданка Майя Натадзе и 
другие против Парламента Грузии и Президента Грузии от 26 октября 2007 
года №2/2/-389, II, 6.
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а) «Качество закона требует, чтобы законодательная 
регуляция была столь четкой, чтобы лицо, в право которо-
го происходит вмешательство, могло адекватно осознать 
правовое положение и действовать в соответствии с ним»6. 
«Человек должен быть в состоянии выяснить точно, чего от 
него требует законодатель, и приспособить свое поведение 
к этому требованию»7. «Необходима содержательная точ-
ность, недвусмысленность нормы. Норма должна быть до-
статочно определенной не только по своему содержанию, 
но и предмету регулирования, целям и масштабам, чтобы 
адресат правильно воспринимал закон и соотносил свое по-
ведение с ним, предвидел последствия этого поведения»8. 
То есть норма должна быть достаточно четкой, понятной, 
чтобы у ее адресата осталось ясное представление о том, 
чего требует от него закон и как он должен поступать, чтобы 
его действия считались соответствующими закону. Для того, 
чтобы вести себя в соответствии с законом, не нарушать 
его и избежать негативных правовых последствий наруше-
ния закона (включая ответственность), нужно как минимум 
разобраться в его сути. Для этого же закон должен быть до-
ступным и достаточно понятным. Если закон не позволяет 
этого, человек в своем желании действовать в соответствии 
с законом, более того, особом стремлении выполнять тре-
бования закона может именно в этот момент нарушить его.

б) Вместе с тем нормы, регламентирующие вмешатель-
ство в право, требуют экспертизы особенно высокого каче-
ства в том смысле, чтобы при ограничении права исключить 

6	 Решение Конституционного Суда Грузии по делу Ассоциация молодых юристов 
Грузии и гражданка Грузии Екатерина Ломтатидзе против Парламента 
Грузии от 26 декабря 2007 года №1/3/407, II, 11.   

7	 Решение Конституционного Суда Грузии по делу Гражданка Майя Натадзе и 
другие против Парламента Грузии и Президента Грузии от 26 октября 2007 
года №2/2/-389, II, 6.

8	 Решение Конституционного Суда Грузии по делу Народный Защитник Грузии 
и Ассоциация молодых юристов Грузии против Парламента Грузии от 30 
октября 2008 года № 2/3/406,408. 
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возможность чрезмерного, непропорционального вмеша-
тельства в право со стороны государства.

Вероятность и опасность нарушения прав высока, когда 
регуляция (закон или его норма), ограничивающая право, 
столь расплывчата, что дает возможность интерпретации 
более интенсивного, неоправданного, несоразмерного вме-
шательства и соответственно создает плодотворную почву 
для произвола. Для предотвращения таких рисков Конститу-
ционный Суд предъявляет к законодателю следующие тре-
бования: «В законе детально, четко, с достаточной убеди-
тельностью и ясностью должны быть изложены конкретная 
цель, задачи, основания вмешательства в право. Порядок 
вмешательства в право должен быть недвусмысленным, 
четким и прозрачным (предвидимым)».9 «Точность, предви-
димость и доступность закона включают и то необходимое 
условие, чтобы пределы допустимых действий лиц, право-
мочных ограничивать право, были конкретными, понятны-
ми, четкими.

Такое требование к закону является необходимым 
для обеспечения ограничения и последующего контроля 
лица (органа), правомочного ограничивать вмешатель-
ство в право, так как обязательство достижения конкрет-
ного публичного интереса возложено на этих должност-
ных лиц правовым государством. Чтобы соответствовать 
принципу верховенства права, закон должен обеспечи-
вать возможность эффективной защиты права от произ-
вольного вмешательства со стороны государства. Это, в 
первую очередь, подразумевает, чтобы в самом законе 
детально, с достаточной степенью ясности определя-
лось полномочие публичной власти в этой сфере. Соот-
ветственно закон не должен позволять, чтобы исполни-
тельная власть самостоятельно устанавливала диапазон 

9	 Решение Конституционного Суда Грузии по делу Ассоциация молодых 
юристов Грузии и гражданка Грузии Екатерина Ломтатидзе  против 
Парламента Грузии от 26 декабря 2007 года  №1/3/407, II, 14. 
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своих действий. Если лицу, правомочному вмешиваться 
в право, не будут точно и конкретно известны пределы 
своих возможных действий, с одной стороны, невольно 
возрастет риск неправильного, чрезмерного вмешатель-
ства в право, а с другой, - соблазн умышленного злоупо-
требления правом, закономерным результатом чего яв-
ляется нарушение права.

Для обеспечения осуществления государственной вла-
сти в установленных конституцией пределах (пункт первый 
статьи 5 конституции) норма должна быть настолько ясной, 
чтобы исключить вероятность ее субъективного толкования 
или толкования по собственному усмотрению.

Вообще, требования к законодателю должны быть тем 
строже, чем интенсивнее вмешательство в права чело-
века. На законодателя возложено обязательство обеспе-
чить публичную власть руководящими направлениями, 
которые позволяют предвидеть возможность, необхо-
димость, неизбежность, правильность и правомерность 
принятия ею конкретного решения и одновременно с 
этим создают у граждан представление, какие меры бу-
дут к ним приняты.

Требование определенности закона – инструкция к дей-
ствию для законодателя, и в то же время оно является 
ограничивающим обстоятельством для исполнительной 
и судебной властей. Поэтому законодатель обязан макси-
мально ясно установить публичной власти рамки, в которых 
ей надлежит действовать»10.

Принципиальное значение имеет правильное решение 
вопроса о том, когда и на что опираясь, можно утверждать, 
что спорная норма не в состоянии удовлетворять вышеот-
меченным условиям, и что по этой причине она - носитель 
риска нарушения права.

10	 Решение Конституционного Суда Грузии по делу Ассоциация молодых юристов 
Грузии и гражданка Грузии Екатерина Ломтатидзе  против Парламента 
Грузии от 26 декабря 2007 года  №1/3/407, II, 15.
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Первым осязаемым посылом в связи с расплывчато-
стью нормы является то, что существует разумное осно-
вание для возможности ее неоднозначного прочтения, то 
есть расплывчатость, неясность нормы в основном обу-
словлена тем и одновременно выражается в том, что она 
прочитывается неоднозначно и двусмысленно, дает раз-
умные основания для прочтения и применения с различ-
ным содержанием.

Однако изначально необходимо отметить, что, с одной сторо-
ны, возможность единообразного и недвусмысленного прочте-
ния нормы не является гарантией конституционности нормы. 
Разумеется, и такая норма может нарушать право и соответ-
ственно быть неконституционной. Но одновременно с этим и 
возможность неоднозначного толкования нормы не может слу-
жить достаточным аргументом для доказывания неконституци-
онности нормы. То есть и предвидимость нормы не является 
гарантией конституционности нормы, и расплывчатость нормы 
сама по себе не подразумевает ее неконституционности.

Здесь Конституционный Суд установил следующие стан-
дарты:

1) «Неясность нормы не преступает границ ее конституцион-
ности до тех пор, пока ей может быть дано разумное толкование 
с помощью юридической методологии таким образом, чтобы 
достаточно убедительно, ясно и наглядно представить подлин-
ную сущность регулируемых данной нормой отношений».11

2) «Если в условиях добросовестного толкования будет 
невозможно применить норму произвольно и во вред пра-
вам человека, она вполне будет соответствовать требова-
ниям правовой безопасности»12.

11	 Решение Конституционного Суда Грузии по делу Ассоциация молодых юристов 
Грузии и гражданка Грузии Екатерина Ломтатидзе  против Парламента 
Грузии от 26 декабря 2007 года  №1/3/407, II, 16.

12	 Решение Конституционного Суда Грузии по делу Гражданка Майя Натадзе и 
другие против Парламента Грузии и Президента Грузии от 26 октября 2007 
года №2/2/-389, II, 6.     
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3) Если же расплывчатая норма дает разумные основа-
ния для ее прочтения с содержанием, противоречащим кон-
ституции, она не отвечает требованиям предвидимости и 
должна быть признана неконституционной.

5.	Соблюдение баланса при реализации  
права на равенство перед законом

Выяснение, оценка, соблюдение справедливого баланса меж-
ду интересами характеризуется своеобразием в процессе реа-
лизации права на равенство перед законом, и, соответственно, 
при оценке конституционности закона применительно к статье 
14 конституции. Это, в первую очередь, обусловливается специ-
фичностью и особым значением самого права. Равенство перед 
законом – это не просто право, это - идея, концепция, принцип, 
на котором зиждется правовое государство и демократические 
ценности. «Норма, устанавливающая фундаментальное право 
равенства перед законом, представляет собой универсальную 
конституционную норму - принцип равенства, который подраз-
умевает гарантирование людям равных условий правовой за-
щиты вообще. Степень обеспечения равенства перед законом 
– объективный критерий демократии в стране и оценки степени 
верховенства права, ограниченного преимуществом прав чело-
века. Таким образом, этот принцип представляет собой как ос-
нову, так и цель демократического и правового государства»13. 
«Идея равенства служит обеспечению равенства возможно-
стей, то есть гарантированию одинаковых возможностей для 
самореализации людей в той или иной сфере»14.

13	 Решение Конституционного Суда Грузии по делу Политические объединения 
граждан «Ахали мемарджвенееби» и «Сакартвелос консерватиули партиа» 
против Парламента Грузии от 27 декабря 2010 года №1/1/493, II, 1. 

14	 Решение Конституционного Суда Грузии по делу Политические объединения 
граждан «Ахали мемарджвенееби и «Сакартвелос консерватиули партиа» 
против Парламента Грузии» от 27 декабря 2010 года №1/1/493, II, 1.
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Статья 14 Конституции Грузии налагает запрет как на 
прямую, так и косвенную дискриминацию. Вместе с тем лю-
бой различный подход к равным по сути лицам сам по себе 
дискриминации не означает. В отдельных случаях даже в 
довольно схожих правовых отношениях дифференцирован-
ный подход может быть даже необходим и неизбежен. 

Конституционный Суд сформулировал целый ряд крите-
риев для оценки и установления дискриминационности диф-
ференциации. «…При дифференцированном подходе нам 
следует отличать друг от друга дискриминационную диф-
ференциацию и дифференциацию, обусловленную объек-
тивными обстоятельствами. Различный подход не должен 
быть самоцелью. Дискриминация будет иметь место, если 
причины дискриминации не поддаются объяснению, лише-
ны разумных оснований. Следовательно, дискриминация – 
это только самоцельная, неоправданная дифференциация, 
необоснованное применение права при различном подходе 
к конкретному кругу лиц. Соответственно право на равен-
ство запрещает не дифференцированный подход вообще, 
а лишь самоцельное и неоправданное различие»15.

Впрочем, вместе с тем Конституционный Суд отметил, 
что исходя из своеобразия права на равенство, при оценке 
конституционности норм, устанавливающих дифференци-
ацию, у него не может быть идентичного, единообразного 
подхода к каждой из них. Статья 14 конституции обеспе-
чивает защиту людей от неоправданного дифференциро-
ванного обращения в различных областях общественной 
жизни. Однако, с другой стороны, все случаи дифференци-
рованного обращения (по любому признаку, любым правам) 
не могут быть одинаковой тяжести. Соответственно в слу-
чае оценки каждого из них, опираясь на одинаковые стан-
дарты и идентичные критерии, суд по мотиву соблюдения 

15	 Решение Конституционного Суда Грузии по делу Политические объединения 
граждан «Ахали мемарджвенееби» и «Сакартвелос консерватиули партиа» 
против Парламента Грузии от 27 декабря 2010 года №1/1/493, II, 5.
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права на равенство, может изменить его цель, увеличить 
риск признания неконституционными практически всех слу-
чаев дифференцированного обращения и ограничить зако-
нодателя больше, чем этого требует статья 14 конституции.

«Исходя из природы права на равенство перед законом, 
при вмешательстве в него пределы усмотрения государства 
различны, в особенности исходя из того, по какому призна-
ку или в какой сфере общественной жизни осуществляет 
оно дифференциацию лиц. Соответственно и масштаб 
оценки разумности различного обращения различен: в от-
дельных случаях она может подразумевать необходимость 
обоснования наличия легитимных публичных целей (как 
то: государственная безопасность, общественный поря-
док, конкретные публичные интересы ограничения консти-
туционных прав, упомянутые в самой конституции); в иных 
случаях должна быть очевидна необходимость или обяза-
тельность ограничения; иногда, возможно, будет достаточ-
но максимальной реалистичности дифференциации, в том 
числе, например, дифференциации по причине реальной 
невозможности предотвратить конкретные обстоятельства. 
В этом последнем случае говорить о дискриминации нель-
зя, если неравный подход подается разумному объяснению, 
оправданию, рационализации.

Необходимо отметить, что, вообще, оценки и инструмен-
ты оценок того, что «естественно», «разумно» и «необхо-
димо», в этой области исторически изменчивы. Хотя в лю-
бом случае принцип равенства при принятии решения об 
ограничении оставляет законодателю свободу выбора до 
тех пор, пока доступно объективное обоснование диффе-
ренцированного обращения»16.

Исходя из вышеуказанного суд для оценки дискримина-
ционности дифференцированного обращения установил 

16	 Решение Конституционного Суда Грузии по делу Политические объединения 
граждан «Ахали мемарджвенееби» и «Сакартвелос консерватиули партиа» 
против Парламента Грузии от 27 декабря 2010 года №1/1/493, II, 5. 
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различные критерии. В частности, Конституционный Суд 
оценивает конституционность нормы применительно к ста-
тье 14, руководствуясь: 1) тестом строгой оценки; или 2) 
«тестом на рациональную дифференциацию». Различны 
предпосылки, основания их применения.

Тестом строгой оценки суд пользуется при дифференциа-
ции по «классическим, специфическим» признакам, и в этих 
случаях оценивает норму исходя из принципа соразмерно-
сти. Вместе с тем при обосновании легитимной цели в рамках 
«строгого теста» необходимо доказать, что вмешательство 
со стороны государства абсолютно необходимо, существу-
ет «непреодолимый государственный интерес». Необходи-
мость применения «строгого теста» суд устанавливает также 
по степени интенсивности дифференциации. При этом кри-
терии оценки интенсивности дифференциации будут различ-
ны в каждом конкретном случае, исходя из природы диффе-
ренциации, сферы регулирования. Однако в любом случае 
решающим будет то, насколько различными будут условия, 
в которых окажутся равные по сути лица, то есть насколько 
резко дифференциация отдалит равных лиц от равных воз-
можностей участия в конкретных общественных отношениях.

Если интенсивность дифференциации высока, суд при-
менит «строгий тест», а в случае с низким показателем ин-
тенсивности – «тест на рациональную дифференциацию» 
(тест проверки по рациональному основанию).

«При оценке конституционности нормы «тестом на раци-
ональную дифференциацию»:

а) обоснованность рациональности дифференцирован-
ного обращения достаточна, в том числе когда очевидны 
максимальная реалистичность, неизбежность или необхо-
димость дифференциации;

б) существует реальная и рациональная связь между 
объективной причиной дифференциации и результатом ее 
действия. 
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Die Deutsche Gesellschaft für Internationale Zusammenarbeit 
(GIZ) GmbH ist ein weltweit tätiges Bundesunternehmen. Sie unter-
stützt die Bundesregierung   in der internationalen Zusammenarbeit 
für nachhaltige Entwicklung und in der internationalen Bildungsarbeit. 
Die GIZ trägt dazu bei, dass Menschen und Gesellschaften eigene 
Perspektiven entwickeln und ihre Lebensbedingungen verbessern.

Seit 1993 unterstützt die GIZ die Rechts- und Justizreformen in 
den Ländern des südlichen Kaukasus. Damit soll ein länderübergreif-
ender Rechtsstaatsdialog etabliert und verfassungskonforme Rechts-
wesen gefestigt werden. In enger Zusammenarbeit von lokalen und 
deutschen Lang- und Kurzzeitexperten werden unter anderem Gese-
tze beraten, Fortbildungen durchgeführt und Erfahrungen ausgetaus-
cht. Weiter werden Fachpublikationen und Rechtspopularisierungs-
maßnahmen unterstützt. 

Elektronische Fassungen vieler Publikationen des GIZ-Vorhabens 
sind auf der Webseite www.giz.de/law-caucasus kostenfrei abrufbar.
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