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The balancing of interests in a
democratic society

Résumé

The idea of democratic and Rule of Law based state rests not
only upon recognition of an individual as the supreme value, but
also upon real assurance that full and effective enjoyment of his/
her basic rights is guaranteed. However, simultaneously, the price
for building and maintaining a democratic society lies in the fact
that democracy depends on existence of a reasonable balance
between the interests (not only private, but also private and public
interests). Accordingly, the limit to freedom of individuals is, on the
one hand, the freedom of such individuals, and on the other hand,
the interests emanating from necessity to secure harmonious co-
existence and development (so called “public interests”). There-
fore, restriction of the majority of rights is inevitable, because their
realization frequently generates the conflict of values. Complexity
of the conflict of values precisely consists in the fact that legitimate
interests are opposed to one another. There is a single solution to
this dilemma in a democratic society — to achieve a fair balance.
When the opposition of interests is inevitable, the necessity of their
harmonization is created. Not a single interest can be achieved at
the expense of infringing the other. At this moment, a State’s bur-
den of responsibility and simultaneously, its degree of democracy
is precisely measured according to its ability to strike a fair balance
between the opposing interests.

Consequently, a democratic and Rule of Law based state, in
serving the idea of human freedom and self-realization, concur-
rently, with a view to achieving these same goals allows, im-
plies the possibility to restrict human freedom. But it by itself
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represents the limit of this restriction — a human right may be
restricted as much as it is necessary in a democratic society.

When, how and at what intensity may the state interfere with
human freedom so that it can be regarded as the interference
necessary in a democratic society, the constitution itself pro-
vides a legal ground and margin of appreciation for this, first of
all, these are basic constitutional principles and a specific right
(rights) that regulates constitutional norms.

In general, constitutional principles are of decisive impor-
tance in defining basic directions, priorities for developing our
country, in creating reasonably balanced system of relations of
an individual with a state; besides, they have a practical signifi-
cance in fully comprehending the content of human rights and
effectively safeguarding them.

In particular, a positive trend of the recent period is that
the Constitutional Court of Georgia, in interpreting specific
constitutional rights, rests not only upon the norms regulating
this right, but also upon basic principles of the constitution
and, in general, upon the values enshrined in the constitu-
tion which supports it to better grasp the genuine essence of
rights and to make individuals’ practical access to these right
more effective.

1. CONSTITUTIONAL CRITERIA FOR ASSESSING THE
BALANCE OF INTERESTS - THE PRINCIPLE OF
PROPORTIONALITY

The resource to apply basic principles of the constitution
in the case-law of the Constitutional Court was distinguished
mainly in two directions: a) for comprehending, interpreting the
margin and scales of constitutional rights; b) for establishing the
criteria, methods for assessing constitutionality of norms. The
present work is dedicated to study and analyze the effective-
ness of application of the latter resource.
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The principle of proportionality is a result of practical appli-
cation of the principle of Rule of Law based state as well as
introduction of a standard in the constitutional justice, assessing
the constitutionality of a norm based on the principle of “forsee-
ability” of a law.

The main weight of the principle of proportionality is to define
the margins for a state while restricting human rights. It assures
a balanced, proportionate approach between freedom and its
restriction and prohibits the restriction of human rights more
than it is necessary in a democratic society. The principle of
proportionality is a constitutional criterion to assess legality of
restriction of human rights. Therefore, it is substantial for consti-
tutional control.

The Constitutional Court, on the one hand, has set the principle
of proportionality as a limit on State’s action, and on the other hand,
it assumed an obligation to constrain itself by unconditional obliga-
tion to assess legality, constitutionality of a state’s interference with
human rights in every specific case based on this very principle.

The principle of proportionality is a possibility and important
guarantee to accurately assess constitutionality of a norm and
make a fair settlement of a constitutional dispute. Certainly, it
is of decisive importance that a general, final position (answer)
held by the Court with regard to constitutionality of a norm shall
be accurate, but at the same time, we believe that it is also
of paramount importance to accurately and undeniably identify
the underlying reason, ground of the problem of the norm. The
Court is obliged to make explicit and convincing indication to
the causes of the problem in order, at least, to avoid its reoc-
currence in the future, and on the contrary, that new norms (in
case of necessity to adopt them) shall be exactly focused on
eradicating the problem, on completely resolving and overcom-
ing it. This will simultaneously facilitate effective enforcement of
a decision and its efficiency. Hence, in this sense, it is highly im-
portant to assess constitutionality of a norm according to each
component of the principle of proportionality.
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The present work has analyzed the essence of the propor-
tionality principle’s components and importance to comply with
them under a law (norm) for protecting human rights and strik-
ing a fair balance between interests; effectiveness of applica-
tion of the proportionality principle by the Constitutional Court
of Georgia is assessed through analyzing respective decisions.

2. A Legitimate aim to restrict
constitutional rights

The proportionality of interference with a constitutional right and
respectively, the main link, guideline in assessing constitutionality
of an impugned norm is a legitimate aim to restrict a right, because,
on the one hand, under the conditions of its absence, any interfer-
ence with human rights has an arbitrary nature and the restriction
of a right is fundamentally unjustified and unconstitutional. Simul-
taneously, in the event of presence of a legitimate aim to restrict
the right, further scrutiny of an impugned norm, in accordance with
components of the proportionality principle is carried out exactly
with respect to it (the legitimate aim). In particular, the Court shall
assess whether or not a specific method to interfere with the right
prescribed in the impugned norm is an admissible, necessary and
proportional means to achieve the legitimate aim.

The obligation to balance the interests and co-exist in har-
mony stems from the constitution; therefore, it by itself provides
answers on the possibilities and binding ways to achieve such
balance. Accordingly, legitimate aims to restrict this or that con-
stitutional right are similarly set forth in the constitution.

It is of decisive importance to know, in every specific case,
as to where the limit of human freedom runs, what rights she/he
can demand or what she/he is obliged to tolerate. Understand-
ing and resolving this matter accurately is essential both for an
individual in order to fully enjoy his/her right, and for a state in
order to carry out respective obligations in this domain.
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The legitimate aim and ground to restrict any constitutional
right, first of all, is provided in the constitutional norm regulating
this very same right (see. Articles 19; 21; 23; 24; 26; 41 and oth-
ers). The main approach of the Constitutional Court is based on
justification of human right’s restriction only by those legitimate
aims that are envisaged in the constitutional norm regulating a
specific right. The Court’s case-law, to this effect, is very rich.
But it does not mean that such approach is a general rule ap-
plicable to all instances, i.e. that it is permissible, possible to
restrict any constitutional right only in case of existence of the
legitimate aims, grounds foreseen by the constitutional norm
regulating this right.

In the course of time, considering the case-law and specific
cases, the Constitutional Court faced the necessity to think over
and search for the grounds to resolve the matter such as possi-
bility to restrict the right envisaged in one Article of the constitu-
tion by legitimate aims provided in other Articles of the constitu-
tion as well as by the aims and legitimate interests arising from
the constitution in general.

It should be noted that these ways do not exclude and do not
question correctness of the aforementioned approach (possibili-
ty to restrict the right based on the grounds provided in the norm
regulating it) and accuracy, necessity to decide the matters in
accordance with it. These ways are subject to co-existence; the
application of each of them has its own legal, rational, simulta-
neously different from one another ground.

There are Articles regulating the rights in the constitution of
Georgia, which are closely interlinked by their content, in sepa-
rate cases, they serve to extend their protection to one and the
same good, overlapping of the spheres protected by the constitu-
tion occurs. When it is about to protect substantially one and the
same good, it does not matter if it falls under the sphere protect-
ed by which or how many Articles of the Constitution, the court
should analyze and interpret the content of this good that is pro-
tected by the constitution — in other words, what are the margins
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of its protection (including, the grounds and legitimate aims to
restrict the right) in general, pursuant to the constitution in order
to finally reach a correct decision that will serve to maintain a
fair balance between constitutional goods. At the same time, it is
unnecessary to assert that it is inadmissible to restrict any rights
by the aims intended for any other constitutional rights. Such ap-
proach, on the one hand, would have cast doubt on the neces-
sity and importance to regulate the grounds for restriction of the
rights, and on the other hand, would have increased the danger
of disproportionate, excessive, arbitrary interference with this or
that right and would have led to human rights’ infringement.

In this connection, the Constitutional Court formulated the fol-
lowing approach:

1) In every specific case, the Court shall scrupulously check the
constitutional good it faces and to what inevitable extent this
good falls under the sphere protected more than one Article
of the constitution regulating this or that right.

2) If the Court is convinced that one and the same constitutional
good (right component) falls under the sphere protected by
two (or more) Articles of the constitution, then both similar
guarantees for protection and similar grounds for restriction
shall be applied towards it. It is impossible to receive differ-
ing answers while assessing compliance of the law (norm)
with this or that constitutional good, legal component, only
because that problematic of the matter is brought up with ref-
erence to other Article regulating this constitutional good.

As it was indicated above, legal possibilities to enjoy human
rights cannot be limitless. The constitutional rights are not the
guarantee for any person that he/she will have the possibility to
enjoy these rights without restriction, without impediment and
as she/he pleases. The constitution in general and especially,
constitutional rights firstly are the guarantee that subjects of
these rights have the equal possibilities of development. Hence,
the limit of self-realization of each person, in the first place, is
such other persons. Without restriction of human rights by hu-
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man rights, it is impossible to speak about effective enjoyment
of the rights and fair balance struck between the interests.

Therefore, the constitution of Georgia especially and separately
speaks about such legitimate aim to restrict constitutional rights
as the protection of rights and freedoms of others, the minimal re-
quirement of which is to avoid violation of the rights and freedoms
of others. Notably, on the one hand, this legitimate aim is stated as
a legitimate aim to restrict individual constitutional right, together
with other grounds (Articles 19, 24, 41). However, simultaneously,
general obligation is provided in the paragraph 2 of Article 44 of the
constitution, in particular: “The exercise of the rights and freedoms
of an individual shall not infringe up on the rights and freedoms of
others”. This norm in a way is a universal and provides an opportu-
nity, when necessary, while intersecting the interests protected by
different rights, to strike the balance between them by restricting
each of them proportionally, as the constitution excludes the pos-
sibility to realize the right of an individual at the expense of infring-
ing the right of other individual. Consequently, the Constitutional
Court considers protection of the rights and freedoms of others
as a constitutional ground and legitimate aim to restrict this or that
right, independent from whether or not there is a direct reference in
the norm regulating specific right of the constitution, because “the
idea of an individual's freedom is viable only under the conditions
of restriction by the rights and freedoms of others as well as other
legitimate interests™. For this reason, “the regulation selected by
the legislator is reasonable when its action aims at establishing co-
existence of conflicting rights, assurance of self-realization and at
striking the reasonable balance between the rights”.2

" Decision N1/1/477 of the Constitutional Court of Georgia of 22 December, 2011 on
the case The Public Defender of Georgia against the Parliament of Georgia, Il, 45.

2 Decision N2/482,483,487,502 of the Constitutional Court of Georgia of 18 April, 2011
on the case Political Association of citizens “Movement for united Georgia”, political
association of citizens “Conservative party of Georgia”, Georgian citizens — Zviad
Dzidziguri and Kakha Kukava, Georgian young Lawyers’Association, citizens — Dachi
Tsaguria and Jaba Jishkariani, the Public Defender of Georgia against the Parliament
of Georgia.
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In discussing the legitimate aim to restrict the right, the pres-
ent work emphasizes on the issue as to where the limit runs or
what are those criteria by which the Court must be guided in
order, on the one hand, while searching the legitimate aims to
restrict the right outside the norm regulating the constitutional
right, not to expand self-purposedly the margins permissible by
the constitution for interference with the right, which will natu-
rally result in making an inaccurate decision and violation of a
specific constitutional right. And on the other hand, in separate
cases, while confining itself to the legitimate grounds for restric-
tion envisaged in the norm regulating a specific right, not to ex-
pand artificially the sphere protected by the right and under the
motive to protect the right, not to disturb the balance between
private and public interests determined by the constitution to
the detriment of the public interest. It does not matter to which
interest (private or public) is given preference incorrectly, in any
case, the constitution, more precisely the fair balance between
the interests determined by the constitution will be infringed.
Settlement of these issues should be done with due regard to
the essence of each constitutional right and by comprehend-
ing its significance within the system of constitutional values.
“The goal and purpose of the Constitutional Court is to construe
constitutional rights in such a way that is in conformity with the
constitutional goals, values enshrined in the constitution and es-
sence of its fundamental rights, which shall ensure practical,
real and effective enjoyment of the right and shall not reduce it
to theoretic and illusory right™.

Considering the aforementioned, the Court takes an individu-
al approach to each case, with thorough caution, undertakes to
correctly identify legitimate aims to restrict a specific right.

In assessing constitutionality of the norm regulating interfer-
ence with the right, in the first place we have to ascertain: a)
what is the legitimate aim for introduction of an impugned norm;

3 Decision N1/1/477 of the Constitutional Court of Georgia of 22 December 2011 on the
case The Public Defender of Georgia against the Parliament of Georgia, Il, 11.
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the legitimate aim to interfere with the right must be envisaged
under the law. It may be directly provided in the impugned norm
or law. However, it is not obligatory to indicate the legitimate
aims to restrict the right in the law. the legitimate aims and pub-
lic interests might not be directly, literally indicated in the law.
But, in such case, as a result of construing and analyzing the
norm (law), it shall be possible to ascertain the legitimate aim for
introduction of the impugned norm. In addition, the legislation
shall provide sufficiently evident and clear insight about them.
Such requirement, among other things, is one of the key criteria
for foreseeability of the law. If it is impossible to ascertain the
legitimate aim to introduce the norm restricting the right, then it
shall be impossible to contend its constitutionality, because in-
terference with the right will be incomprehensive, self-purposed
and respectively unfair, disproportionate. In this sense, it might
be insufficient for the respondent to name specific legitimate
aims — it is indispensable that the public aims indicated by the
respondent be subject to identification and reading from the law
itself. Ascertaining legitimate aims for introduction of legislative
regulation is also possible from the explanatory note or steno-
graphic minutes.

In the event of failure to state such legitimate aim or failure to
reveal it as a result of investigation of the issue, there is no point
in further assessing the norm, as the norm will be arbitrary and
unconstitutional.

b) However, in such case, when ascertainment of the legiti-
mate aims to introduce the impugned norm occurs, it is neces-
sary to affirm their conformity with legitimate aims prescribed in
the constitution, that is, the aim to introduce the impugned law
must be the good, which the state is obliged to protect under
the constitution, and for protection of which the constitution fore-
sees the possibility to restrict a specific right. In case of nega-
tive answer to this matter, the norm shall be also arbitrary and
unconstitutional.
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At the same time, it must be underlined that the constitu-
tion envisages the possibility and not the obligation to re-
strict this or that right. The right for the sake of legitimate
aims foreseen in the constitution, may be only restricted
when it is really necessary that is when the exercise of the
right without restriction really threatens specific interests
envisaged in the constitution. Otherwise, under the mo-
tive of their (legitimate aims) protection, any, even with the
lowest possible intensity, insignificant interference with the
right shall lead to infringement of the right. The constitution
does not require abstractly obligatory restriction of the right
under the motive of protecting these or those public inter-
ests, rather it foresees the possibility to restrict only in case
if these interests are truly exposed to danger and inevitably
require to be protected.

Stemming from the above-mentioned the legislator, upon in-
troducing a specific regulation under which interference with the
right in order to achieve legitimate aims occurs, must be much
more cautious and is required to prove that without restriction,
there will be really high probability for violation of other constitu-
tional interests (private or public interests).

It is evident that legitimate aims to restrict the right envis-
aged in the constitution and law should serve one and the
same good and they shall be in harmony with one another.
But the difference, in this regard, between the constitution
and a specific legislative regulation is as follows: despite the
fact that both, upon defining the legitimate aim, depend on
probability that as a result of the exercise of a specific right
without its restriction, this or that constitutional interest shall
be threatened and stemming from this, necessity to protect
them; the constitution legitimizes that in general, potential-
ly the exercise of the right without restriction may violate
these goods, because of which the possibility to protect them
should be envisaged, and the legislator should use this pos-
sibility only if there is a real and inevitable necessity to pro-
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tect these aims. Consequently, it is true that the constitution
foresees the possibility to restrict the right exactly in those
cases if the legitimate aims that are under the protection of
the constitution, are threatened, but at the same time, in such
assumption there is a high degree of abstraction in a sense
that it (the constitution) does not imply inevitable occurrence
of such threats. The constitution generates an obligation to
the legislator to ascertain, precisely foresee as to what extent
it is capable to exercise, realize the right without restriction
in a specific sphere, and to determine with the highest prob-
ability whether it will lead to creating a real danger to other
goods protected by the constitution and only in the event of
presence of such inevitable link, to interfere with the right,
restrict it.

Such requirement posed to the legislator emanates from the
legal logics that interference with the right secures to achieve,
protect this or that legitimate aim (provided and protected by
the constitution) only in case if the exercise of the right with-
out restriction may inflict damage on the respective interest. If
the possibility of such damage is excluded from the beginning,
then on the one hand, there is no need to protect these legiti-
mate aims and on the other hand, restriction of the right be-
comes groundless, because it cannot be justified by necessity
to protect this interest. Therefore, abstractly the existence of
legitimate aim is not sufficient ground for restricting the right.
In a specific case, probability to infringe this aim and therefrom
necessity to protect it has to be clear and substantial. Under
the circumstances of absence of such link and impossibility to
impartially foresee it, the legislator does not have the right to
interfere with the right by claiming solely on the legitimate aim
prescribed in the constitution.
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3. Admissibility, necessity and proportionality to

interfere with the right as main structural elements of
the principle of proportionality

After demonstrating the real necessity to protect legitimate aims
foreseen in the constitution, it is also necessary that the legislator,
in order to achieve these aims, shall choose a proportional way to
interfere with the right. To this end, the regulation chosen by the
legislator has to be admissible, necessary and proportional.

In case of presence of legitimate aims and real necessity to
protect them, the possibility to restrict the right foreseen in the
constitution has to be applied, but, of course, in accordance
with the rule and margins determined by the constitution. In
this sense, while searching for correct and effective way, the
legislator, in the first place, must comply with the requirement
that achievement of the legitimate aim by the regulation se-
lected by him is possible, in other words, it (the regulation)
has to be really oriented on protection and assurance of this
legitimate aim, the measure restricting the right should be ac-
ceptable means valid for achieving the aim. Therefore, there
should be an immediate and real link between the aim and
the means to achieve it. At this moment, we should take into
account the circumstance that on what scale and intensity of
avoidance of probable damage is required to achieve, protect
a specific legitimate aim. The specific form for interfering with
the right should be sufficient for such threats to be avoided and
for the legitimate aims envisaged in the constitution to be pro-
tected. It inevitably and truly has to be able to secure specific
aims, interests; otherwise, the damage will be equally inflicted
upon both public and private interests. In particular, it, on the
one hand, cannot assure to achieve those aims for protection
of which they were introduced, and on the other hand, exactly
due to the fact that it cannot be served as valid means to pro-
tect legitimate, constitutional interests, it will lead to unjusti-
fied, arbitrary restriction of the right.

210



THE BALANCING OF INTERESTS IN A DEMOCRATIC SOCIETY

Simultaneously, the regulation chosen by the legislator has
also to represent the means necessary for achieving the aim.
At this stage the main issue for assessment is that the way for
interference with the right should be restrictive as little as pos-
sible. Restriction of the right shall not be considered as a neces-
sary measure, if achievement of specific legitimate aim is pos-
sible by interfering with the right less intensively, by applying
less restrictive measure. In other words, in case of existence of
alternative means to achieve the aim, the least restrictive mea-
sure among them must be selected.

Proportionality is a final and substantial stage of the principle
of proportionality. In the event when all abovementioned matters
are answered positively, then decisive importance is attributed
to proportionality exactly in order to assess fairness of interfer-
ence with the right. The attitude between the aim and means is
assessed based on this component of the principle of propor-
tionality, it is a subject of discussion — how much adequate and
proportional a specific form of interference with the right is with
regard to those legitimate aims, for achievement of which they
were selected. The basis for such discussions is to weigh, bal-
ance conflicting interests — rights (that are restricted) and spe-
cific legitimate aim (private or public interest, which the state is
obliged to protect) because none of them shall be unfoundedly
given preference at the expense of another.

4. Foreseeability as a criterion to assess
constitutionality of the law

In the constitutional justice, introduction of the standard to
assess constitutionality of a norm based on the principle of fore-
seeability is also practical result of applying the principle of Rule
of Law based state.

It is true that the principle of foreseeability does not have nor-
mative content in the text of the constitution; however, the Con-
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stitutional Court reads the obligation to assess constitutionality of
a norm based on this criterion out of the essence of the principle
of the Rule of Law based state. “The legislator is obliged to adopt
precise, clear, unambiguous, foreseeable laws (norms) that satis-
fy quality requirement of the law. This condition is one of the deci-
sive conditions for assessing constitutionality of the norm”.# “The
norm should be clear and compatible with quality requirements”.®

While discussing about the quality of the law, it is decisive to
avoid risks of violating the right by the law, this is the basis and
main criterion, within the scopes of this approach, the Consti-
tutional Court presented several requirements to the legislator:
a) The quality of a law requires that legislative regulation is so
clear that an individual, whose rights are interfered with, could
adequately comprehend legal situation and direct its actions
accordingly”.® “An individual must be able to determine what the
law requires from him and adapt his action to this requirement”.”
“‘Anorm shall be substantively precise and unambiguous. Alegal
norm shall be precise enough, not merely from the perspective
of its content, but also according to its subject, aim and scope of
regulation, in order to enable an addressee to correctly perceive
law and regulate its conduct accordingly, so that to foresee re-
sults of his/her own acts”.? In other words, the norm should be
sufficiently precise, clear so that its addressee has a clear in-

4 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on
the case Georgian Young Lawyers’ Association and a citizen of Georgia Ekaterine
Lomtatidze against the Parliament of Georgia, I, 11.

5 Decision N2/2-389 of the Constitutional Court of Georgia of 26 October 2007 on the
case Citizen of Georgia Maya Natadze and others against the Parliament and Presi-
dent of Georgia, I, 6.

6 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on
the case Georgian Young Lawyers’ Association and a Citizen of Georgia — Ekaterine
Lomtatidze against the Parliament of Georgia, I, 11.

7 Decision N2/2/389 of the Constitutional Court of Georgia of 26 October 2007 on the
case A citizen of Georgia Maya Natadze and other s against the Parliament of Geor-
gia and President of Georgia, Il, 6.

8 Decision N2/3/406,408 of the Constitution of Georgia of 30 October, 2008 on the case
The Public Defender of Georgia and Georgian Young Lawyers’ Association against
the Parliament of Georgia.
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sight on what the law requires from him/her and on how he/she
has to behave in order that his action is regarded as compatible
with the law. In order to act in conformity with the law, not to in-
fringe it and to avoid negative consequences (including respon-
sibility) entailing from violation of the law, one should at least
get familiar with its substance. To this effect, the law should be
accessible and sufficiently comprehensible. If the law does not
provide such possibility, an individual, with the feeling of acting
according to the law, moreover, with the special care of fulfilling
the law, may at this very moment violate it.

b) Simultaneously, the norms regulating interference with
the right require an inspection of considerably high degree, in
a sense that the possibility of excessive and disproportionate
interference with the right from the part of the state is ruled out
while restricting the right.

Probability and danger of violating the rights is high, when the
regulation (law or its norm) restricting the right is so ambiguous
that it provides a possibility to interpret more intensive, unjustified
and disproportional interference with the right and respectively,
forms a fertile ground for arbitrariness. In order to avoid such risks,
the Constitutional Court presented the following requirements to
the legislator: “The law should in detail, precisely, with sufficient
clarity give specific aims, tasks and ground for interfering with the
given right. The rule allowing interference with the right should
be unambiguous, clear and foreseeable”.® “Preciseness, foresee-
ability and accessibility of the law include the necessary condition
that the scopes of action permissible for individuals authorized to
restrict the right is specific, comprehensive and precise.

Such requirement from the law is necessary to secure the
restriction and further control of person (body) responsible for
interference with the right, because these public officials are
tasked by the Rule of Law based state, to achieve a specific

9 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December 2007 on
the case Georgian Young Lawyers’ Association and a citizen of Georgia — Ekaterine
Lomtatidze against the Parliament of Georgia, Il, 14.
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public interest. For conformity with the rule of law principle, the
law should secure a possibility for effective protection of the
right from arbitrary interference from the part of the authorities.
This, firstly, implies that by the power of the public authorities
in this sphere shall be, in detail and with high degree of clarity,
defined by the law. Subsequently, the law shall not give a pos-
sibility for the executive authorities to independently determine
the scopes of their own actions. If an individual responsible for
interfering with the right is not precisely and specifically aware
of the scopes of his/her feasible actions, then on the one hand,
unintentionally, the risk of incorrect and excessive interference
with the right, and on the other hand, that of conscious abuse
of the right naturally leading to breach of the right will increase.

In order to assure the exercise of the state authority within the
scopes stipulated by the constitution (1%t paragraph of Article 5 of
the constitution), the provision shall be so clear and precise as to
exclude the probability of its subjective and biased interpretation.

Generally, the more intense is interference with an individ-
ual’s rights, the stricter are requirements towards the legisla-
tor. The legislator assumes an obligation to provide the public
authorities with guiding directions that shall make foreseeable
a possibility, necessity or inevitability, correctness and propor-
tionality to adopt a specific decision by them, at the same time,
they give an insight to a citizen as to what measures shall be
undertaken towards him/her.

The quality requirement of the law is an operational instruc-
tion for the legislator, at the same time it represents restrictive
circumstance for executive and judicial authorities. Therefore, the
legislator is obliged to define the scopes as much precisely as
possible to the public authorities within which they have to act”.™

It is of key importance to correctly decide the matter with re-
gard to when and based on what it is possible to contend that

10 Decision N1/3/407 of the Constitutional Court of Georgia of 26 December, 2007 on
the case Georgian Young Lawyers’ Association and a citizen of Georgia — Ekaterine
Lomtatidze against the Parliament of Georgia, Il, 15.
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impugned norm does not comply with aforementioned condi-

tions and for this reason, it bears the risk of infringing the right.
The first solid message about ambiguity of the norm is that

there is a reasonable ground for construing it inconsistently, i.e.

ambiguity, unclarity of the norm, in most cases, is conditioned

and simultaneously expressed by the fact that it cannot be
read unequivocally and singularly, and it provides a reasonable
ground to read it under varying context and apply it differently.
However, it should be mentioned from the beginning that on
the one hand, the possibility to read a norm unequivocally and
singularly is not a safeguard for constitutionality of the norm; it
is evident that such norm may also infringe a right and thus be
unconstitutional. But, at the same time, possibility to equivocally
construe the norm cannot be a sufficient argument to contend un-
constitutionality of the norm. In other words, neither foreseeability
of the norm is a safeguard for constitutionality of the norm, nor
ambiguity of the norm automatically implies its unconstitutionality.
Here, the Constitutional Court set forth the standards as follow:

1) “The vagueness of the norm does not go beyond its constitution-
ality threshold if it is possible to reasonably interpret it through
legal methodology, so that the real essence of the relations reg-
ulated by the norm is demonstrated with sufficient clarity”."

2) “If by faithful interpretation it will be impossible to apply the
norm in an arbitrary and harmful manner, then the norm will
fully satisfy requirements of legal certainty”."?

3) And if an ambiguous norm provides a reasonable ground for
reading it with the content contradicting the constitution, it
fails to comply with requirements of foreseeability and shall
be recognized as unconstitutional.

" Decision N1/3/407 of the Constitutional Court of Georgia of 26 December, 2007 on
the case Georgian Young Lawyers’ Association and a citizen of Georgia — Ekaterine
Lomtatidze against the Parliament of Georgia, Il, 16.

2 Decision N2/2/389 of the Constitutional Court of Georgia of 26 October 2007 on the
case A citizen of Georgia Maya Natadze and others against the Parliament of Geor-
gia and the President of Georgia, Il, 6.
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5. Protection of the balance of interests
during realization of the right to equality before law

Clarifying, assessing and protecting existence of the fair bal-
ance between the interests is distinguished by its peculiarities in
the process of realization of the right to equality and, according-
ly, upon assessing constitutionality of a law with respect to Ar-
ticle 14 of the constitution. This, in the first place, is conditioned
by specificity and special importance of the right itself. Equality
before the law — this is not only the right, this is an idea, concept,
principle which the Rule of Law based state and democratic val-
ues rest upon. “The norm (...) establishing a fundamental right
to equality before the law is an universal constitutional norm-
principle of equality, which in general implies guaranteeing con-
ditions for legal protection of individuals. The quality of securing
equality before the law is an objective criterion to assess the
quality of rule of law that is restricted in favor to democracy and
human rights prioritized in the country. Therefore, this principle
represents not only a basis, but also a goal for democratic and
Rule of Law based state”.’® “... The idea of equality serves to
secure equal possibilities, that is, guarantees of equal possibili-
ties for self-realization of individuals in this or that sphere”.™

Article 14 of the constitution of Georgia prohibits both direct
and indirect discrimination. At the same time, any different treat-
ment towards substantially equal individuals does not mean dis-
crimination by itself. In a separate case, differential treatment may
be necessary and inevitable in sufficiently similar legal relations.

The Constitutional Court, in order to assess and ascertain dis-
crimination of differentiation, has laid down a number of criteria.

3 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, II, 1.

4 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, II, 1.
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“In demonstrating differential treatment, we have to distinguish
between discriminatory differentiation and differentiation condi-
tioned by objective circumstances. Different treatment shall not
be self-purposed. Discrimination occurs if the reasons of differ-
entiation are not explained, and lack for a reasonable ground.
Consequently, discrimination is only self-purposed, unjustified
differentiation, uncorroborated application of law with a differ-
ent approach to a specific circle of individuals. Therefore, the
right to equality prohibits not differential treatment in general,
but rather only self-purposed and unjustified differentiation”."s
However, simultaneously, the Constitutional Court indicated
that stemming from properties of the right to equality, in assess-
ing constitutionality of norms establishing differentiation it shall
not have identical, consistent approach to each of them. Article
14 of the constitution ensures protection of individuals in differ-
ent spheres of public life from unjustified differential treatment.
However, on the other hand, all cases of differential treatment
(based on any feature, in any rights) shall not be of identical
gravity. Therefore, in the event of assessing each of them based
on similar standards and identical criteria, the Court, under the
motive of protection of the right to equality, may change its goal,
increase the risk of admitting practically every case of differen-
tial treatment as unconstitutional and restrict the legislator much
more than it is required under Article 14 of the constitution.
“Stemming from the nature of the right to equality before law,
when interfering with it, a state’s margin of appreciation is dif-
ferent, especially according to what feature or to which sphere
of public life it differentiates individuals. Therefore, the scope
of reasonable assessment of different treatment is different: In
separate case, it may imply the necessity to substantiate exis-
tence of legitimate public aims (such as, state security, public
order, restriction of constitutional rights justified by public inter-

5 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, Il, 5.
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ests indicated in the constitution itself); in other cases, the need
or necessity of restriction should be solid; sometimes, maximum
reality of differentiation might be sufficient, among them, for ex-
ample, the differentiation caused by the reason of impossibility
to avoid specific real circumstance. In the latter case, discrimi-
nation shall not be at issue, if unequal approach is subject to
reasonable explanation, justification or rationalization.

It must be noted that generally, historically, assessments are
subject to change, the same is true for the instruments of as-
sessment as to what is “natural”, “reasonable” and “necessary”
in this sphere. However, in any case, the equality principle gives
freedom of choice to the legislator, while making decision about
restriction, until objective substantiation of differential treatment
is accessible”."

Stemming from the aforementioned, the Court has set out
different criteria for assessing degree of discrimination in dif-
ferential treatment. In particular, with respect to Article 14, the
Constitutional Court assesses constitutionality of the norm: 1)
based on strict assessment test; or 2) “based on the test of ra-
tional differentiation”. Preconditions, grounds for their applica-
tion also differ.

The Court applies the strict assessment test in differentiat-
ing by “classic specific” features and in such cases, it assesses
the norm in accordance with the principle of proportionality. Be-
sides, while corroborating legitimate aim within the scopes of
“strict test”, it is necessary to contend that interference from the
part of the state is absolutely necessary; there is “insurmount-
able state interest”. The Court defines the necessity to apply the
strict test in accordance with the degree of intensity of differen-
tiation as well. In addition, the criteria for assessing the intensity
of differentiation shall be different in every case based on the
nature of differentiation, the sphere of regulation. However, in

16 Decision N1/1/492 of the Constitutional Court of Georgia of 27 December 2010 on
the case Political Unions of Citizens “New Rights” and “Conservative Party of Geor-
gia” against the Parliament of Georgia, Il, 5.
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any case, it shall be decisive, to what extent substantially equal
individuals shall fall under considerably different conditions, in
other words, how distinctly differentiation shall separate equal
individuals from possibilities to equally participate in specific so-
cial relations.

If the intensity of differentiation is high, the Court shall ap-
ply the strict test, and in case of low-rate intensity — “the test of
rational differentiation” (the test that inspects based on rational
ground).

Pursuant to “the test of rational differentiation” in assessing
constitutionality of the norm:

a) it is sufficient to corroborate rationality of differential treat-
ment, among them, when maximum reality, inevitability or ne-
cessity are obvious;

b) Existence of a real and rational link between the objective
cause of differentiation and the result of its action.
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Cb6anaHcupoBaHue UHTepecoB
B A@MOKpaTU4YeCKoM obLiecTBe

Pestome

Npoesa oemokpaTMyeckoro u npaBoOBOro rocygapcrea 3uxk-
AeTCs He TONbKO Ha Npu3HaHUKU, HO N peanbHoM obecneve-
HUM YenoBeKka KakK BbICLUEN LLEHHOCTU OCHOBHbIMW MpaBamMu
nyTemMm rapaHTMPOBaHUSA MOMHOLEHHOMO U 3(PdEeKTUBHOIO
nonb3oBaHus. OgHaKko O4HOBPEMEHHO C 9TUM nriata 3a Co3-
AaHne 1 coXpaHeHue gemokpaTmyeckoro obuectsa CoCTouT
B TOM, YTO AeMOKpaTUa onupaeTca Ha Hanuyne pasymMHOro
OanaHca nHTepecoB (Kak YacTHbIX, TaK U YaCTHbIX U Ny6nmy-
Hbl MHTepecoB). COOTBETCTBEHHO rpaHmua cesoboabl nogen,
C OHOW CTOPOHbI, - cBOBOAA Takux Xe nogen, a ¢ Apyron —
WHTepechl, NponcTekawLme n3 HeobxoaNMOCTN rapMOHNYe-
CKOro COCYLLEeCTBOBaHMS U pa3BmUTUA CBOOOAHbLIX Ntogen (T. H.
«nybnnyHble nHTepeckl»). NMNoaTomy orpaHnyeHmne 60nbLUNH-
cTBa npaB Hen3beXHO, NOCKONbKY UX peanu3aumsa 3a4acTyto
nopoxaaeT KOHMNMKT mHTepecoB. CMOXHOCTb KOHMNMKTa
LeHHOCTeu 3akyaeTcsd UMEHHO B TOM, YTO ApYyr Apyry npo-
TMBOMOCTaBMATCA 3aKOHHbIE MHTepechl. Bbixoa 13 aTon aun-
nemMmbl B 4eMOKpaTMyeckoM obLiecTBe oauH — AOCTUXKEHUE
cnpasegnueoro 6anaHca. Torga, korga NpoTUBONOCTaBNEHNE
NHTEpPECcOoB Hen3beXxHO, BO3HMKAET HEOBXOAMMOCTL B UX rap-
MOHM3aumn. Hn ognH nHtepec He MoXeT ObITb AOCTUTHYT 3a
CYeT nocsaraTenbCcTBa Ha gpyron uHtepec. MNMpu atom Gpems
OTBETCTBEHHOCTU rocygapcTsa U OQHOBPEMEHHO C 9TUM CTe-
NneHb 4eMOKPATUYHOCTN N3MEPSAETCS UMEHHO TeM, HACKOMbKO
cnpaBegnnBo OHO cymeeT cbanaHcmpoBaTb NPOTMBOMNOCTAaB-
NEeHHbIe MHTEPECHI.
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Takum obpas3om, AemMoKpaTMyeckoe M MnpaBoBOe rocyaap-
CTBO, CNnyxa naee ceoboabl 1 camopeanusauumn Yyenoseka, og-
HOBPEMEHHO C 3TUM ANS JOCTUXKEHUS TeX Xe Lenen Jonyckaer,
noapasymeBaeT BO3MOXHOCTb OrpaHuyeHns cBoboabl Yernose-
ka. OgHako npegen 9Toro orpaHNYeHns onsaTb-Taku npeacras-
nseT camo — npasa 4YernioBeka MOryT OorpaHn4MBaTbCs TOMbKO
HACTONbKO, HACKOIbKO 3TO HeobXxoaMmo B OeMOKpaTU4eCKOM
obLlecTse.

lMpaBoBOe ocHOBaHWe 1 MacluTab OLeHKN TOoro, Koraa, Kak
N C KAKON NHTEHCMBHOCTbBIO FOCYJapCTBO MOXET BMELUNBaTb-
cq B cBo6OAy YenoBeka Tak, 4ToObl 3TO NpM3HaBanocb HeOb-
XOOMMbIM BMeLlaTeNnbCTBOM B AeMoKpaTuyeckom obulecTse,
AaeT caMa KOHCTUTYUUS, U B NepBYyl0 ovepedb, OCHOBHbIE
KOHCTUTYLMOHHbIE NPUHLUMNLI U KOHCTUTYLMOHHbLIE HOPMBbI,
pernaMmeHTupyloLLMe KOHKpeTHoe nNpaso (npasa).

KOHCTUTYLMOHHbIE MPUHLMMNBI UMEIOT peluatollee 3Have-
HUe Npu onpegeneHnn OCHOBHbIX HanpaBneHun, npuopuTte-
TOB pPasBUTUSA HaLLeW CTpaHbl, co3gaHUM pa3ymMHO cbanaH-
CUPOBAHHOW CUCTEMbI OTHOLLEHWNW YerioBeKa U rocyaapcTsa,
npyv 3TOM OHU UMEKT NpakTM4eckoe 3HavyeHue Ans MNosiHo-
LleHHOro OCMbICNEHNA cofepXaHus npas 1 cesobo 4Yenose-
Ka 1 nx apPekTMBHON 3aLLUTHI.

Hanunuo — HameTusBwasnca ocobeHHO B nocnegHun nepu-
of nonoxutenbHas TeHaeHuus, 4To KOHCTUTYLUMOHHbIN Cya
py3un npu onpeaeneHnn KOHKPETHOrO0 KOHCTUTYLMOHHOIO
npaBa ONUpPaeTcs He TONbKO Ha HOPMbI, perfamMmeHTupyto-
Lne 3TO NpaBo, HO U OCHOBHbIE MPUHLNMbLI KOHCTUTYLUN U
LleHHOCTU, 3aKpenneHHble B KOHCTUTYLIUK, BOOOLLE, YTO eMy
NO3BONSET Jyylle BHUKHYTb B NOASIMHHYIO CYLLHOCTb MNpaB u
caenartb npakTUyeckui 4ocTyn nogen K aTum npasam bornee
3P EKTUBHBIM.
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1. KOHCTUTYLMOHHbIN KPUTEPUN OLIEHKMU

cbanaHCUpoOBaHUsI MHTEPECOB - MPUHLMN
Copa3MepHOCTH

Pecypc npyMeHeHNss OCHOBHbIX MPUHLMNOB KOHCTUTYLUN B
npaktuke KoHcTutyumoHHoro Cyaa BbISSBUSICS B OCHOBHOM B
ABYX HanpaeneHusix: a) ANsi OCMbICIIEHUS, TONKOBAHUSA Mnpe-
AenoB 1 auanasoHa KOHCTUTYUMOHHOro npaea; 6) BHeapeHus
KpUTEpMEB, METOAOB OLEHKN KOHCTUTYLIMOHHOCTM HOPMbI. Ha-
cTosiwasa paboTa NocBsLLEHa UMEHHO U3YYEHUIO N aHanuay ad-
hEeKTUBHOCTU MPUMEHEHMUS 3TOro NocneaHero pecypca.

[MpakTuyecknm pesynsratoM NpUMEHEeHUsa NpuHUMNna npaso-
BOro rocygapcTBa SABMseTCA BHeApeHWe B KOHCTUTYLIMOHHOM
npaBoCyann NpuHLMNa copasMepHOCTU, Tak Xe, Kak cTaHgapTa
OLEHKN KOHCTUTYLMOHHOCTU HOPMbl Ha OCHOBaHWM MpUHUMNA
«NpeaBuaMMOCTUY 3aKOHa.

OcHoBHasa Harpyska MpuHUMna copasMepHOCTU COCTOUT B
onpeneneHnM npegernoB BMellaTenbCTBa rocygapcrsa npu
orpaHumyeHumn npae. Yenoseka. OH obecneynBaeT ypaBHOBELLEH-
HOe, copa3MepHOe COOTHOLLUEeHUe cBoboAdbl U ee OrpaHnYeHns
N 3anpeLLaeT orpaHnMYMBaTh npasa Yyenoseka 6ornbLue, Yem 3710
Heobxoanmo B AemokpaTtudeckom obuiectse. MpuHuMn copas-
MEPHOCTU — KOHCTUTYLIMOHHBIA KPUTEPUIA OLIEHKM NPaBOMEPHO-
CTW OrpaHnyeHnst nNpae vernoseka. MIMEHHO NMO3TOMY OH MMeeT
CYLLIECTBEHHOE 3HAYeHNe AN KOHCTUTYLMOHHOIO KOHTPOSS.

KoHCcTUTYuMoHHbIN Cya ¢ 04HOW CTOPOHBLI NOMOXUIT NPUHLMN
COpa3MepHOCTM B OCHOBY ornpeaeneHnsa npenenos OencTBUin
BMacTu, a ¢ ApYyroun, - cam orpaHmyunn cebst 6e3ycnoBHbIM 06s-
3aTenbCTBOM B KaXX4OM KOHKPETHOM Cllyyae oueHuBaTb cripa-
BEANNBOCTb, KOHCTUTYLMOHHOCTb BMeLlaTenbCTBa Bnactu B
npaBo YenoBeka, onMpasiCb MMEHHO Ha 3TOT NPUHLMN.

[MpuHUMN CcOpasMepHOCTU — BO3MOXHOCTb W BaHas ra-
PaHTUS MNPaBUSTIbHOW OLEHKM KOHCTUTYLUOHHOCTU HOPMbl U
CrnpaBeaIMBOro paspeLleHns KOHCTUTYLUMOHHOro cnopa. Pas-
yMeeTCs, pellarollee 3HayeHne umeeT To, YTOObl OCHOBHas,
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OKOHYaTenbHasa no3uums (OTBET) cyaa no noBOAY KOHCTUTYLM-
OHHOCTM HOPMbI BbiNa NpaBubHOW, OOHAKO B TO XXe BPEMS, Mbl
cynTaemMm, YTo Takke BeCbMa BaXKHOe 3Ha4YeHue MeeT npasBub-
Had, 6eccrnopHasa MaeHTMduKaums NpUYMHbL, OCHOBaHUS NpPo-
BGnematnyHocTM HopMbl. Cya 06513aH o4YeHb ACHO 1 ybeauTenb-
HO yKa3aTb Ha NpUYnHblI NPobrnemMaTMYHOCTU HOPMbI, YTOObI Kak
MUHUMYM M30exaTb NOBTOPEHUs NpobremMbl B AanbHeENLLEM,
a Takxe, 4Tobbl HOBble HOPMbI (B Criyd4ae HeOo6xo4MMOCTU KX
NPUHATUSA) ObINIM OPUEHTUPOBAHBI UMEHHO Ha yCTpaHeHune, non-
HOe yperynmpoBaHue, npeogoneHune npobnemsl. 3To ogHOBpe-
MeHHO ByaeT cnocobcTBoBaTh 3PPEKTUBHOMY MUCMONHEHUIO U
AEeNCTBEHHOCTU pelueHus. [To3TOMy C 3TOM TOYKM 3pEHUS BaX-
HenLwwen ABnseTcsa oLueHKa KOHCTUTYLUOHHOCTU HOPMbI Npume-
HUTENMbHO K KaXXOO0MY KOMMOHEHTY NpuHLUMMNa COpasMepHOCTH.

B HacTodwen paborte npoaHannanpoBaHbl CYLLHOCTb KOM-
NMOHEHTOB MPMHLUMMNA COPasMEPHOCTN N 3HAYEeHWEe UX yOOBMET-
BOPEHWs1 3aKOHOM (HOPMOW) Ans cnpaseanueoro cbanaHcupo-
BaHMSA 3alMTbl NpaB U MHTEPECOB YenoBeka, nyTemM aHanumsa
COOTBETCTBYIOLLUNX peLeHnn oueHMBaeTca 3P deKTUBHOCTb
NPUMEeHeHNs npuHUMNa copasMepHoOCTU KOHCTUTYLMOHHBLIM
Cynom pysun.

2. JlernTuMHasn uenb orpaHNYeHus
KOHCTUTYLIMOHHOrO npaBa

Mpn oueHke copasMepHOCTU BMeLlaTenbCTBa B KOHCTUTYLM-
OHHOEe NpPaBO M COOTBETCTBEHHO KOHCTUTYLIMOHHOCTM CMOPHOM
HOPMbI fTaBHOE 3BEHO, OPUEHTUP — NErMTUMHANA Lernb orpaHu-
YeHMs nNpaBsa, Tak Kak C OQHOW CTOPOHbI B YCIOBUAX OTCYTCTBUSA
TakoBow ntoboe BMeLaTenbCTBO B NPaBo YenoBeka HOCUT cCaMo-
BOJSIbHBIN XapakTep, U orpaHuyeHue npasa HeonpaBAaHHO, He-
KOHCTUTYLMOHHO Y>Xe B camMou cBOen OCHoBe. BmecTe ¢ Tem npu
HanNU4MM NEerMTMMHOWN LIenn OrpaHUyeHns npasa 1 ganbHenwas
npoBepKa CNOpPHOW HOPMbl Ha OCHOBaHWW KOMMOHEHTOB MPUH-
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Luna copasmMepHOCTU BeOETCA MMEHHO MPUMEHMUTENBHO K HEW
(nerntumHoM Lenu). B yacTtHOCTW, Ccyd OOMKEH OLUEHUTD, SABNSAET-
Csl NN NpeayCMOTPEHHbINA CNOPHOM HOPMOW KOHKPETHLIN CNocob
BMeLLATENbCTBA B NpaBO AOMYCTUMbIM, 06s13aTeNbHbIM U MPO-
NopuUMOHanbHbIM CPEACTBOM AOCTUKEHUS NNETMTUMHON LENN.

O6si3atenbCcTBO cbanaHCMpoBaHUSA U FAPMOHMYHOIO COCY-
LLIECTBOBAHNA MHTEPECOB NPOUCTEKAET N3 KOHCTUTYLUK, NOSTO-
MY OHO CaMO Xe AaeT OTBETbl OTHOCUTENIbHO BO3MOXHOCTEN U
obsi3aTenbHbIX CNOCOOOB AOCTUMXKEHUS1 Takoro 6anaHca. CooT-
BETCTBEHHO W NENMTUMHBIE LIENTM OrPaHUYEHUS TOr0 UM UHOTO
KOHCTUTYLIMOHHOIO NpaBa NpMBOAATCA B CAMOW KOHCTUTYLIUN.

Pelwatouiee 3Ha4yeHne MMeeT 3HaHue TOoro, rae B KOHKPET-
HOM CIly4yae NpoXoamT rpaHb cBO6OAbI YEeroBeka, YTO OH UMEET
npaeo TpeboBaTb M YTO 06s3aH TepneTb. [1paBunbHOE OCMbIC-
NEeHne N peLleHne 3Toro Bonpoca MMeeT BaXKHOEe 3Ha4YeHue Kak
AN camMoro 4erioBeka, B MnriaHe MOSTHOLEHHOro Mnosrib30BaHus
npaBoM, Tak U rocygapctea — OS19 OCYLLECTBIIEHUS COOTBET-
CTBYIOLLMX 06513aTENLCTB B 9TOM Cdhepe.

JlerntnmHas uenb n OCHOBAHWE OrPaHUYEHUS Ka4oro KOH-
CTUTYLMOHHOIO npaBa B NepByl0 ovepenb AaHbl B perfnameH-
TUPYIOLLEN 3TO Xe NMpaBo HOPME KOHCTUTYUuKn (cM. ctatbun 19;
21; 23; 26; 41 n gpyrmne). OcHoBHOM noaxon KOHCTUTYLMOHHOIo
Cyaa ToxXe OCHOBbIBAeTCS Ha onpasAaHun orpaHMyeHns npasa
NULWb TeMU NEMMTUMHBIMWU LENAMU, KOTOPble NPeayCMOTPEHbI B
HOPME KOHCTUTYLMW, perfiameHTUpPYoLLE KOHKPETHOE NpaBo.
CynebHasa npakTvka B 3TOM CMbicne obwmpHa. Ho 310 He 3Ha-
4YUT, YTO TaKoW Noaxopn — obLiee NpaBuo AN BCEX Cry4aeB, TO
€CTb, YTO OorpaHuyeHme nboro KOHCTUTYLMOHHOIO npaea Ao-
NMyCTMMO, BO3MOXHO TOSMbKO NPWU HanMynum NErmTMMHbIX LiEenen,
OCHOBaHWN, NpegyCMOTPEHHbIX KOHCTUTYLIMOHHOW HOPMOW, pe-
rmamMeHTUpYHoLLLEN 3TO NpaBo.

C TeyeHneM BpeMEHU NpaKTuKa, KOHKPETHLIE Aena NocTaBun-
nn KOHCTUTYUMOHHbIN Cya nepen Heo6XxoaMMOCTbIO 3aayMaTb-
CA M MCKaTb OCHOBaHWUA AN NPaBWUITbHOMO PELLEHUSA Takoro
BOMpOCa, Kak BO3MOXHOCTb OrpaHuWyeHusa npasa, npegycmo-
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TPEHHOIrO OAHOW CTaTbEWN KOHCTUTYLUKU, NEMMTUMHBIMW LENSMM,
NpeayCMOTPEHHbIMUN APYron CTaTbeN KOHCTUTYLIUN, a TakKe Le-
NAMU U NETMTUMHBIMU MHTEPECaMU, NPOUCTEKAIOLLMMN N3 KOH-
CTUTYyUMN BOOBLLIE.

Cnenyetr OTMETUTb, YTO 3TU CNOCOOLI HE MCKMOYaKT U He
CTaBAT Mo BONPOC ONpaBAaHHOCTb BbllLEHAa3BaHHOroO noaxoaa
(BO3MOXXHOCTb OrpaHUYEeHNs npasa Nno OCHOBAHUAM, COAEpIKa-
LLMMCS B pErfameHTUpYoLLLEN ero HOPME) 1 NPaBUNbHOCTb, He-
00X0OMMOCTb peLLEHUst BONpoca B COOTBETCTBMU C HUM. ITU
cnocobbl MMEKT MpaBO Ha COCYLLUECTBOBAHWE, MPUMEHEHMUE
Ka)Kaoro n3 HUX UMeET CBOE NpaBOBOE, paLMOHanbHOe U 0QHO-
BPEMEHHO C 3TUM OTfMYaloLLLeeCs OQHO OT APYroro OCHOBaHME.

B KoHcTutyummn lpysummn cogepkatcs pernameHTupyroLwimne
npaBa CTaTbW, KOTOPblE MO COAEPXKaHMK OYEeHb TECHO CBSi-
3aHbl Opyr C APYroM, B OTAENbHbIX Cly4yaax crnyxaT 3aluTe
OLHOro M TOro ke bnara, npoucxoauT nepekpbiTue coep, 3a-
LUMLLIEHHBIX KOHCTUTYUMen. Korga peyb MAET O 3almTe no cyTu
O[HOro M TOro e bnara, He MMeeT 3Ha4YeHUsA, Kako UMEHHO
N CKONMbKUMM CTaTbAMM KOHCTUTYyUMW onpepensetca cdepa
3awmnTbl gaHHoro 6nara. KoHctutyunoHHomy Cyay Hagnexut
npoaHanuManpoBaTb M PasbACHUTL 3alMLLEHHOE KOHCTUTY-
LUMen cogepxaHme aToro bnara — T0 eCTb, KakoBbl Npenenbl
ero 3awuTbl (B TOM 4YMCNEe OCHOBAHWA U NErMTUMHbIE Lienu
OrpaHnYeHunsi NpaBa) COrnacHoO KOHCTUTYLMN BooOLLe, YTOObI
B KOHEYHOM UTOre MPUHATb NPaBUNIbHOE PELLEHUE, KOTOPOEe
CNYXXWUT COXpaHeHuo cnpaBegnmBoro 6anaHca Mexay KOH-
CTUTYUMOHHbIMK Bnaramn. OQHOBPEMEHHO C 3TUM U3NULLHE
A0Ka3blBaTb, YTO HEAOMNYCTUMbIM SBNSAETCS OrpaHUYEHne no-
6oro npaBa uenamMmu, npegycMoTPEHHbIMU Ans NoObIX Apyrmnx
KOHCTUTYLMOHHbIX NpaB. Takon noaxopn, ¢ 0AHOM CTOPOHbI No-
ctaBun 6bl Nog BONpoC HeOOXOAMMOCTb M BaXXHOCTb perna-
MEHTaLMN OCHOBaHUM OrPaHMYEHUs1 KOHCTUTYLIMOHHbIX Npas.,
a c gpyron, - ycunun 6bl yrpo3y HecopasMepHOro, NpPeBbILLEH-
HOro, NPOM3BOSILHOIO BMELUATENbCTBA M NOBMek Obl HapyLle-
HWe NpaB YenoBseka.
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Mo sTomy Bonpocy KoHCTUTyumnoHHbIn Cya cdopmynmpoBan
cnegyoLwmin Noaxoa:

1) B KaXXOOM KOHKPETHOM criyvae cyq AOMKeH TOYHO npoBe-
pUTb, Nepea HeobXoAMMOCTbIO 3alUNTbl KAKOrO KOHCTUTYLM-
OHHOro Brara CTOUT OH W HACKONbKO HEOTBPATUMO NonagaeT
37O Bnaro B cpepy, 3auLLeHHyo bornee Yem OHOM CTaTben
KOHCTUTYLMMW, pernaMeHTMpyoLLen aTo Npaso;

2) ecnn cyg yb6eauTcs, 4TO OOHO U TO XE KOHCTUTYLMOHHOE
Bnaro (koMMOHEeHT nNpasa) nonagaeT B cepy, 3alMLLEeHHYI0
ABymsi (unn 6onee) ctaTbAMM KOHCTUTYLUUW, B OTHOLLIEHUN
Hero OOMMKHbI MPUMEHATLCA Kak OgWHaKoBble rapaHTun 3a-
LWMTBI, TaK U OAMHaKOBblEe OCHOBaHUS orpaHuyeHuns. Hemnb3aqa
NPV OLleHKe COOTBETCTBMS 3aKOHa (HOPMbl) TOMY WU UHOMY
KOHCTUTYLMOHHOMY ©6nary, npaBOBOMY KOMMOHEHTY MNOny-
YNTb pasfMyHble OTBETHI MULb NOTOMY, YTO NpobnemMaTuny-
HOCTb BOMpOCa CTaBUTCHA NPUMEHUTENBHO K pasnnyHbIM CTa-
TbAM, PErynmMpyowmMmMm AaHHOEe KOHCTUTYLMOHHOE Bnaro.

Kak yke oTMe4anocb, npaBoBble BO3MOXHOCTU MOSIb30BaHUSA
npaBamMu yernoBeka He MOryT BbITb 6e3rpaHnyHbl. KoHCTUTYUM-
OHHble NpaBa HW AN O4HOro YenoBeKka He ABMSATCHA rapaH-
TMEeN TOro, YTO OH MMeeT BO3MOXHOCTb Bcerga 6e3 orpaHude-
HU, BecnpensaTCTBEHHO, MO XenaHW MNoMb30BaTbCA 3TUMU
npaBamu. KOHCTUTYyLUmMst BOOGLLE N KOHCTUTYLWOHHbIE NpaBa B
0COBEHHOCTHU B NMepPBYI0 ovepenb — rapaHTUs TOro, YTO CyObek-
Tbl 3TUX NpaB obnagatT O4MHAKOBBLIMW BO3MOXHOCTAMMU pas-
BUTUA. [MO3TOMY rpaHb camopeanu3auum Kaxaoro Yyerioseka B
nepBylo odepenb — opyrve takve xe nogn. bes orpaHnyeHuns
npaB YyenoBeka npaBaMyn YerioBeka HEBO3MOXHO BECTU peydb
06 ahbdpekTMBHOM NOMb30BaHMM NpaBamMun 1 cnpasegnmeom ba-
naHce NHTEePEeCOB.

Moatomy B KoHcTUTyumm Mpy3nm ocobo oTaenbsHO roBOpUTCS O
Takou NErMTUMHON Lenn OrpaHnYeHnst KOHCTUTYLIMOHHBIX Mpas.,
Kak 3awmta npas 1 ceobon Apyrnx niogen, MMHUMarbHbIM Tpe-
BGoBaHMEM KOTOPOW SABSETCA NpeaoTBpaLLEeHNe HapyLLEeHUS Npas
n ceobop apyrux nogen. B yacTtHOCTK, C 0QHOM CTOPOHBI, 3Ta ne-
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TMTUMHAas Uernb Ha3BaHa B Ka4ecTBe NErMTUMHON LIeNn orpaHuye-
HUS1 OTAENbHBLIX KOHCTUTYLIMOHHBIX NPaB Hapsiay C APYrMMM OCHO-
BaHuAMM (CT.CT. 19, 24, 41). XOTs1 BMECTE C TEM B MNYHKTE 2 CTaTby
44 KoHctutyuumn pysum npuBoguTca obuiee obs3aTenscTso, B
YyacTHocTh: «OcyLlecTBreHe npaB 1 cBobog OgHUX Noaen He
AOIMKHO HapyLlaTh nNpasa u ceoboapl Apyrix». 3Ta Hopma B ornpe-
AereHHOM CMbICIe yHMBepcasibHa U No3BONSET Npy HeobxoanMo-
CTW, KOrda nepecekarTCa MHTEPECHI, 3aLLMLLEHHbBIE Pa3NMYHbIMN
npaeamu, cbanaHcupoBaTb UX MyTeM COpPasMEpPHOro orpaHuye-
HUS KXKO0ro U3 HUX, MNOCKOSbKY KOHCTUTYLMS UCKIOYAET BO3MOX-
HOCTb peanu3auun npas OAHUX 3a CHET HapyLLEHWsI NpaB OPYruX
nuu,. CooTBETCTBEHHO U KOHCTUTYLIMOHHBLIM Cya NpU3HAET KOHCTU-
TYLIMOHHbIM OCHOBAHMEM U NIEMMTUMHON LIEMNbI0 OFPaHNYEHMS TOro
N1 MHOrO MpaBa 3awuTy npaB K cBobog Apyrux niogen, Hesa-
BMCMMO OT TOrO, COAEPXKUTCS NN HEMNOCPEACTBEHHOE YKa3aHue Ha
3TO B KOHCTUTYLIMOHHOW HOPME, perflaMeHTUPYHOLLEN KOHKPETHOE
npaeo, Tak KaK «naest cBoboabl MHAMBMAA KM3HECTOCOOHa TOMNBbKO
B YCINOBUAX OrpaHMYeHns npasamu n ceobogamu apyrux nogen, a
TaKKe OPYrMMU NETMTUMHBIMU MHTEpecamm» . MoaTomy «m3bpaH-
Hasi 3aKkoHogaTenem perynsuusa sBnsieTca pasymMHOW B Cryyae,
Kora ee OenCTBUE CYXUT LENsM COoCcyLLeCTBOBaHUSA, obecneve-
HUSi COBMECTHOW peanu3aumm KONSM3MOHHbIX NpaB, YCTaHOBMe-
HUs1 pa3dymMHOro 6anaHca mexay npaBamm»?,

Mpu obcyxaeHnn neruTMMHOM Lenu orpaHnu4eHus rnpasa B
paboTe yaenserca BHUMaHue BOMPOCY, rae MNpPOXOAUT rpaHb
U KaKoBbl KPUTEPUM, KOTOPbIMU AOIMKEH PYKOBOACTBOBATHLCS
CyA ANng Toro, YToObl C 0O4HON CTOPOHBI MPY NOUCKE NErnTUMHbIX

' PewweHne KoHctutyumoHHoro Cyaa Mpyaum no geny HapodHsil 3awumHuk Fpysuu
npomus lNaprnamerdma py3suu ot 22 nekabpsi 2011 roga Ne 1/1/477, 11, 45.

2 PeweHue KoHctuTyumoHHoro Cyaa Mpysumn no geny lMonumuveckoe o6be0uHeHue
epaxdaH «[euxeHue 3a eOuHyro pysuro» («Modspaoba epmuaHu cakapmeerno-
cmeuc»), nonumuyeckoe obbeduHeHue gpaxdaH «KoHcepeamuseHas napmus [py-
3uu» («Cakapmeerioc KoHcepgamuyru napmuay), epaxdaHe [py3uu — 3suad [3ud-
3ueypu u Kaxa Kykasa, Accoyuauyusi Monodsbix topucmos py3uu, epaxdaHe [py3uu
Haqu Laeypus u Dxaba [DxuwkapuaHu, HapodHbil 3awumHuk py3uu npomus
lMaprnamerma pysuu ot 18 anpensi 2011 roga Ne2/482,483,487,502.
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Lenen orpaHMyeHns npasa 3a npeaernaMv HOpMbl, perfnameH-
TUMPYIOLEN KOHCTUTYLMOHHOE MpaBo, CamMOLENbHO He pacluu-
pUTb AonycKkaemMble KOHCTUTYLMEN Npeaernbl BMeLllaTenbcTea B
npaBo, YTO 3aKOHOMEPHO MOBIIEYET NPUHATUE HEMPABUITbHOIO
peLLEeHNS N HapyLUEHNE KOHKPETHOIO KOHCTUTYLIMOHHOrO Npasa.
A c Opyron CTOpOHbl — B OTAENbHbLIX Cy4vasx, orpaHUyYnBasicb
NVWb NEerMTUMHBIMA OCHOBAHUSIMW OrpaHUYeHusi, NpegycMmo-
TPEHHbIMW HOPMOW, pernameHTUpYoLLEen KOHKPETHOE MpaBo,
NCKYCCTBEHHO He pacLuMpuTb cdepy, 3allnLLEeHHY NpaBoM, U
noa NpeanoroMm 3aluTbl NpaBa He HapyLWUTb YCTaHOBMEHHbIV
KOHCTUTYyLMeNn 6anaHCc Mexay YacTHbIMU U NyOrMYHBIMN UHTE-
pecamu B yuwepb nybrnvmyHomy mHTepecy. He nmeet 3HayeHus,
KakoMy MHTepecy (4acTHOMYy unu nybrnmyHomy) HenpaBUIbHO
OTAAeTCs NpeuMMmyLecTBo, B nobom crnyvae Gyger HapyleHa
KOHCTUTYLMS, TOYHEe, YCTaHOBMEHHbIN KOHCTUTYLMen cnpa-
BeANMBbIN BanaHCc Mexay nHTepecaMmn. AT BOMPOChI AOSMKHbI
peLlaTbCsa C Y4ETOM CYTU KaXgoro KOHCTUTYLIMOHHOIO npaea u
nyTeM OCMbICNIEHNSA €ro 3Ha4YeHUs B CUCTEME KOHCTUTYLMOH-
HbIX LeHHocTen. «Llenb n HasHavyeHne KoHcTuTyuymoHHoro Cyaa
3aKN4aTCA B TAKOM TONKOBaHMM KOHCTUTYLMOHHbIX NpaB, KO-
TOpoe COOTBETCTBYET LieNsiM KOHCTUTYLIUN, LEeHHOCTAM, 3aKpe-
NAEHHbIM B KOHCTUTYLIUN, U CYyTU CaMOro OCHOBHOIO npasa, 4To
obecneunT npakTuyeckoe, peanbHoe N 3hdeKkTMBHOE NONb30-
BaHVe NPaBOM W He BbIXONOCTUT ero 40 TeOPEeTUYeCcKoro u un-
NO30PHOro NpaBax>.

C y4yeToM BbILLEOTMEYEHHOIO CyA MHAMBMAYANbHO NOAXOOAUT
K KaxdoMmy crnyyat, C KpaHeh OCTOPOXHOCTbK OTHOCUTCS K
NpPaBuUNbHON MAEHTUUKaALMN NErMTUMHBIX Lienen orpaHude-
HWSA KOHKPETHOro Npasa.

[Mpn oueHKe KOHCTUTYLIMOHHOCTU HOPMbl, perfameHTupy-
loLLle BMeLlaTenbCTBO B NMPaBO Ham B MeEpBYK ovepedb He-
06X0OUMO BbISICHUTL: @) KakoBa NErmtuMHas Lenb BBegeHUs
CMOPHOW HOPMbI; NerMTMMHas Lenb BMellaTenbCcTBa B MpaBo

3 Pewenne KoHctutyumonHoro Cyna Mpysun no geny HapodHbit 3awumHuk py3uu
npomus lNMaprnamerdma py3suu ot 22 nekabpsi 2011 roga Ne 1/1/477, I, 11.
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AOImKHa NpeaycmaTpuBaTbca 3akoHOM. OHa MOXeT ObITb 3anu-
CcaHa HenocpeacTBEHHO B CNOPHOM HOpMe unn 3akoHe. OgHako
YyNOMUHaHNE NErMTUMHOWN LIENN OrpaHMYeHus rnpaesa B 3aKOHe
BOBCE He dABnsieTcsl 0b6si3aTenbHbIM. JlerMTuMHble uenu n ny-
OGNUYHbIE MHTEpPEeChbl MOryT U He OblTb HEMOCPEACTBEHHO, OykK-
BanbHO «MponucaHbl» B 3aKkoHe. HO B TakoM criyvyae nermtum-
Has uenb BBEAEHUS CMIOPHOW HOPMbl MOXET ObITb BbISICHEHA B
pesyrnbraTe TONKOBaHWUA, aHanuM3a HopMbl (3akoHa). Npu aTom
3aKOHOAATENbCTBO AOMMKHO AaBaTb AOBOSIbHO SICHOE N YeTKoe
npegcraBrieHne 0 HUX. Takoe TpeboBaHMe B TOM YnCe — OOWUH
N3 rnaBHbIX KpUTEPMEB NPEABMANMOCTM 3aKoHa. Ecnu He npea-
CTaBMSETCS BO3MOXHbIM BbISICHATb JIETUTUMHYIO LieNb BBede-
HUSI HOPMbI, OrpaHNYMBalOLLEN MPaBO, TO HEBO3MOXHO OOKa-
3blBaTb €€ KOHCTUTYLIMOHHOCTb, MOCKOSMbKY BMeELLaTeNbLCTBO B
npaBo OyaeT HEMOHSATHLIM, NPOU3BOSIbHBIM U COOTBETCTBEHHO
HecrnpaBennnBbiM, HecopasmepHbiM. B aToM cmbicne ynomu-
HaHME OTBETYMKOM KOHKPETHbIX NErMTUMHbIX LEenen, BO3MOX-
HO, ByaeT HeJoOCTaTOYHbIM — HEOBXOAMMO, YTOObI YNOMSIHYTbIE
OTBETUYMKOM NYOGNNYHbIE LENU MOrnu nognexarb naeHtTuduka-
LMN, «4NTaTbCA» U3 camMoro 3akoHa. JleruTumMmHble Lenn BeBeae-
HUS 3aKOHOAATENbHOM pPerynauum Takke MOXHO BbICHUTb UC-
X0A4s M3 MOACHUTENbHOWM 3arnmnCcKn K 3aKOHY, CTEHOrpadmn4eckmnx
3anucen.

Ecnn Takas nermtumHasi Luenb He Ha3BaHa Unn ee He yaa-
NOCb BbISICHUTb B pes3ynbraTte M3y4yeHuss Bonpoca, HET CMbIcrna
B AaribHenLWen oueHKe HOpMbl, HopMa ByaeT NPoOn3BOSbHON U
HEKOHCTUTYLMOHHOMN.

0) xoTa B TOM crny4vae, Korga NerMTUMHbIE LEenn BBEOEHMS
CMOPHON HOpPMbl OyayT YSACHEHbl, HeobXoaAMMO [oKa3aTb WX
COOTBETCTBME JIETUTUMHbIM LEensaM, npesyCMOTPEHHbBIM KOH-
CTUTYUMEN, TO €CTb LieNb BBEAEHUS CMIOPHOW HOPMbI OOSMKHA
ABNATLCA TeM Gnarom, 06s3aTenbCTBO 3alUMLLATh KOTOPOE Ha
rocyapCTBO BO3IOXEHO MO KOHCTUTYLMU U ONs 3alUTbl KOTO-
pPOro KOHCTUTYLMSI NpeaycMaTpuBaeT BO3MOXHOCTb OrpaHuye-
HUS KOHKPETHOro npaea. B cnyyae otpuuaTtensHOro otBeTa Ha

229



KETEBAH EPEMAISE

3TOT BOMPOC HOpMa Takke NPOn3BOSibHA N HEKOHCTUTYLIMOHHA.

BmecTe ¢ TeM He06X04MMO NOAYEPKHYTb, YTO KOHCTUTYLMS
npegycMaTpuBaeT BO3MOXHOCTb, @ He 00s3aTenbCTBO OrpaHu-
YeHUs1 TOro UnM MHoro npasa. [NpaBo MOXET orpaHNYMBaTbLCS B
NErMTUMHBIX Lensx, NPeayCMOTPEHHbIX KOHCTUTYLMEN, TOMNbKO
Torga, Korga 3To peanbHO HEOOXOAMMO, TO ecTb Korda MOSHo-
LEeHHOe ocyllecTBrneHme npaBa 6e3 orpaHn4yeHusi OencTBu-
TENbHO CO34aeT Yrpo3y KOHKPETHbIM MHTepecam, npegycMo-
TPEHHbIM KOHCTUTYyLMen. B npoTtvBHOM cnydae ntoboe, aaxe
He3HaunTenbHOEe BMELLATeNbCTBO B MPaBO C BeCbMa HWU3KOM
WHTEHCMBHOCTbLIO MOf NPEANOroM MX (NEermTUMHBIX Lienen) 3a-
LUMThI NOBreYeT HapyLleHne npaea. KoHCcTuTyumst Tpebyet o6s-
3aTenbHOr0 OrpaHM4YeHust npae nog NpeanoroM 3aluTbl Tex
WUNN MHBIX NYONUYHbLIX MHTEPECOB He abCTpakTHO, a npegyc-
MaTpmMBaeT BO3MOXHOCTb OrpaHMYEeHnNss TONMbKO B TOM Crly4ae,
ecnn 3TMM MHTepecaMm YrpoXxaeT pearibHas OnacHOCTb M OHWU
Hen3bexHO TpebyoT 3aLnThl.

Mcxoas 13 BblILLEOTMEYEHHOIO, OT 3aKoHoA4aTeNns Npu BBeae-
HUWN KOHKPETHOW PErynsauumn, y3akoHMBaloLLEN BMeLLaTeNbCTBO
B NPaBO paan AOCTWXKEHMS NErMTUMHBIX Lienen, TpebyoTcs ro-
pa3no Oonbluasi OCTOPOXKHOCTb M [OKa3aTeNnbCTBO peanibHOCTH
BbICOKOM BEpPOSATHOCTU HapylleHusi 06e3 orpaHuveHusi npasa
APYIMX KOHCTUTYLMOHHBLIX UHTEPECOB (YaCTHOrO U Ny6rnmMyHoro
NHTEepPecoB).

OueBNOHO, YTO NPEAYCMOTPEHHbIE KOHCTUTYLMEN U 3aKo-
HOM NErMTUMHbIE LieNIN OrpaHNYeHMs NpaBa AOSMKHbI CIYXXUTb
0QHOMY 1 TOMY e bnary n coyetatbca gpyr ¢ gpyrom. OgHako
pasnuyne B 3TOM CMbICe MeXay KOHCTUTYLMEN N KOHKPETHOW
3aKoHOoAaTeNbHOW perynsiuMert CoOCTOUT B CrneaylLem: He-
CMOTpS Ha TO, YTo 0be Npu onpeaeneHnn NEerMTUMHbIX Lienen
OnupalTCcs Ha BEPOSATHOCTb BO3HUKHOBEHMS YIPO3bl TOMY U
WHOMY KOHCTUTYLMOHHOMY MHTEPECY B pe3yrnbraTe OCYLLeCT-
BINEHNS KOHKPEeTHOro npaea 6e3 orpaHu4yeHust KOHCTUTYLUS
Npon3BOANT NerMTMMmaumio Toro, YTo BooOLLe, NoTeHuManbHo
HeorpaHM4YeHHOEe OCYLUECTBIIEHNE MpaBa MOXET HapyLUUTb
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3Tn 6nara, BBMAY Yero BO3MOXHOCTb UX 3aLUUTbl AOJIKHA ObITb
npegycMoTpeHa, a 3akoHoAaTenb AOMKEH NoNb30BaTbCs 3TOM
BO3MOXHOCTbIO NMLLb NPU Hanuynum peanbHOM U HEN3BEXHON
HeobxogmmocTn. Takum obpasomM, XOTS KOHCTUTyUMSA npen-
yCcMaTpmBaeT BO3MOXHOCTb OrpaHM4eHunsi npaBa UMEHHO Ans
Tex cry4vaeB, korga nermTUMHbIM Lensm, 3almuaemMblM KOH-
CTUTYLMEN, YyrpoXXaeT ONacHOCTb, HO B TO Xe BPEMS B TakOM
AONyLEeHMM BbiCOKa cTeneHb abCcTpakumMm B TOM CMbICNe, YTO
OHa (KOHCTUTYUMS) He nogpasyMeBaeT HensbexXHOro HacTy-
nneHns Taknx yrpo3. KOHCTUTYLUMS MMEHHO Ha 3akoHodaTens
BO3naraeTt 0b6s3aTenbCTBO NPU ONpeaeneHnn COoaepXKaHus u
npegenoB TOro UNU MHOrO MNpaBa YCTAHOBWUTb, TOYHO Npea-
BUOETb, HACKONbKO HEorpaHM4YeHHoe Mofib3oBaHMe NpaBoM B
KOHKpPETHOWM cdepe, ero peanmsaumsa cnocobHa ¢ 04eHb BbICO-
KOW CTeneHbi BEPOSATHOCTU NOBMNeYb BO3HUKHOBEHMWE pearib-
HOWM yrpo3bl ApyrumM Gnaram, 3aliMLLEHHbIM KOHCTUTYUMER, U
TOMNbKO MPWU HanNM4Mn Takon HEN3BEXHOW CBA3M BMELLATLCS B
npaBo, OrpaHNYmnTb €Ero.

Takoe TpeboBaHue, NpeobsaABnsieMoe K 3aKoHodaTerto, nNpo-
NCTEKaET M3 TOM NPaBOBOW NOMMKN, YTO BMELLIATENLCTBO B NPaBo
TONbKO B TOM crnyyae obecnevnBaeT OCTUXKEHME, 3aLLUNTY TON
UM MHOW (MPEAYyCMOTPEHHON U 3aLMLLAEMON KOHCTUTYLMEN)
NEerMTUMHOM Lenu, ecnn ocyllecTBneHne npaesa 6e3 orpaHu-
YEHUs1 MOXET MPUYMHUTDL BPed COOTBETCTBYIOLLEMY UHTEPECY.
Ecnv BO3MOXHOCTb Takoro Bpeaa MUCKNYeHa naHavarnbHo, To,
C OQHOWN CTOPOHbI, OTCYTCTBYET Y HEOOXOAMMOCTb 3aLUNTbI 3TUX
NErMTUMHbIX Lenen, u ¢ ApYron, - orpaHn4yeHne npasa ToXe
CcTaHoOBUTCHA Ge30CHOBaTENbHbIM, NMOCKOMNbKY HE MOXET onpas-
AblBaTbCSA HEOBXOANMOCTLIO 3aLMTbl 3TOro MHTepeca. lNMoatomy
camo no cebe abcTpakTHOE CyLLeCTBOBaHWE NEMMTUMHON Lenm
— HeOoCTaTo4HOE OCHOBaHWe ANS orpaHuyYeHns npaea. AcHbIM
N OLLYTUMbIM AOSMKHO BbITb OCHOBaHWE NocAraTensCTBa Ha aTy
Lienb U Ucxoas M3 aToro HeobxoaMMOCTb HEN3OEXHON 3aLLNTbI
AAHHOW Lenn B KOHKPETHOM cny4dae. B ycnoBusix oTCyTCTBUS
Takon CBsI3M, HEBO3MOXXHOCTM €e OOBbEKTMBHOIO NpeasuaeHus
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3aKoHO4aTes1b HE BlpaBe BMeLLMBATbCA B TO UM MHOE MpPaBo,

anennmpys TosbKo K IErTMTUMHON Lenu, npeaycMoTPEeHHON KOH-
CTUTYUMEN.

3. JonycTMMocTb, HEO6XOAUMMOCTb U
NPOoNoOpPLMOHaNbLHOCTL BMellaTeNibCTBa B NpaBo
KaK OCHOBHbI€ CTPYKTYpPHbI€ 35IeMeHTbI NpMHUMna
Copa3MepHOCTHn

[Mocne OeMOHCTpMpoOBaHUSA peanbHOM HeobxoaMmMoCcTU 3a-
LWNTbl NIETMTUMHBIX Lenen, NpeayCcMOTPEHHbIX KOHCTUTYLMEN,
Takke Heobxoommo, 4Tobbl 3akoHoadaTenb m3bpan copasmep-
HOe CpeaCTBO BMeLLAaTeNbCTBa B NPaBo AN AOCTUXKEHUSA 3TUX
uenen. A mnsbpaHHas ANSa 3TOro 3akoHogartenem perynaums
AOMKHa OblTb JONYCTUMON, HEOBXOOMMOW U NMPONOpLUNOHanb-
HOW.

B cnyyae cyuwiectBoBaHUS NErMTUMHBIX Lienen u peanbHOn
HeobXO0ANMMOCTM UX 3aLUTbl NPEeayCMOTPEHHAs KOHCTUTYyUMEN
BO3MOXHOCTb OrpaHuMYeHnss KOHKPETHOro npasa AoSMkHa ObiTb
MCronb3oBaHa, HO, pasyMeeTcsl, ONATb-Taku B NOpsiAKe U npe-
Aenax, YCTaHOBIIEHHbIX KOHCTUTYUmnen. C 3TOM TOYKM 3peHus,
npu Noucke npaBunbHOro n 3deKTMBHOroO cnocoba 3akoHoaa-
Tenb B NepBylo ovepenb OOSMKEH YAOBNEeTBOpUTL TpeboBaHue
O TOM, YTO JOCTUXEHME NErMTUMHOM Lienin ¢ NOMOLLbI n3bpaH-
HOM UM perynauumn 6b1510 BO3MOXHbLIM, TO €CTb OHa (perynaums)
AOMKHa ObITb peanbHO OpMEHTMPOBaHA Ha 3almTy 1 obecnedye-
HWe NerMTUMHOM uenn, Mepa, orpaHnymBaroLLasl npaso, AOMmx-
Ha npeacTaBnAaATb cobon nogxoasiee, npuemriemoe CpeacTso
poctmkeHus uenun. CnegosBaTternibHO, OOSMKHA CyLlecTBOBaTb
HenocpeacTBeHHas U pearnbHas CBA3b MeXAy uUenblo U cpen-
CTBOM €€ [OCTWXeHus. [1pn 3TOM BO BHUMaHue NpuUHUMaeTcs
N TO0 OBCTOATENBLCTBO, KAKOB MacwTtab M KakoBa MHTEHCUB-
HOCTb MpeanornaraeMoro Bpefa, NpefoTspalleHve KOTOpOoro
TPeOYIOT AOCTUXKEHME, 3aLlLMTa KOHKPETHOW NErMTUMHON Lenu.
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KoHkpeTHasa copma BmellaTenbCTBa B MpaBO AO/MKHA ObiTb
AO0CTaTOYHOM ANa Toro, YToObl Takme yrpo3bl Obinv NnpegoTepa-
LLEeHbl U3Ha4yanbHO U NPeayCMOTPEHHbIE KOHCTUTYUMEN Lenu
3awmieHbl. OHa JOmKHa Hen3bexHo, AeNCTBUTENbHO CYMETb
obecneunTb AOCTUXKEHWE KOHKPETHbIX Lienen, WHTEpPecoB; B
NPOTMBHOM Cryyae Bpe[ oguHaKoBO OyAeT MpUUYMHEH Kak ny-
OGnuYHOMY, Tak M YaCTHOMY MHTepecaM. B yacTHocTu, faHHada
dopma, C OAHOM CTOPOHBI, HE CMOXET 06ecnevnTb AOCTUKEHNE
Tex uenen, nog Npeanorom 3awmTbl KOTOpbIX Bbina BBegeHa, a
C APYrou, - UMEHHO BBMAY TOro, YTO OHa He rOAUTCA B KayecTBe
NpMeMneMoro CpeacTBa 3awnTbl NErUMTUMHbIX, KOHCTUTYLU-
OHHbIX MHTEPEeCOoB, MOBIEYEeT HeornpaBAaHHOE, NPOU3BOSbHOE
orpaHu4yeHue npasa.

B 10 e Bpemss usbpaHHasi 3akoHogaTenem perynauus
OOMMKHA SABNATLCA U CPeaCcTBOM, HeobxoanMbIM NS LOCTUXe-
HUS Lenn. Ha aTon CTyneHu rnaBHbI BOMNPOC OLIEHKN COCTOUT B
TOM, 4YTOObI cNocob BMeLLaTensCcTBa B NpaBo Obif1 N0 BO3MOX-
HOCTU HaumeHee orpaHuymsarowmm. OrpaHudeHue npasa He
OyoeTt npusHaHO HeobXxoouMOW MEpPOW, eCrv KOHKPETHas ne-
MTUMHaA Lenb MOXET ObITb JOCTUrHyTa NyTeM MEHEE MHTEH-
CVMBHOMO BMeLLaTeNnbCTBa, MEeHee orpaHuyMBaroLllen mepbl. To
€CTb B Cllyvae Hanu4uns anbTepHaTUBHbIX CPEACTB AOCTUKEHNS
Lenu cpean HUX gormkHa ObiTb n3bpaHa HaMMeHee orpaHuyn-
BaroLLas.

[MponopuMoHanbHOCTb — MOCMEAHSS U CyLeCTBEHHasa CTy-
neHb MNpuHUMNa copasmepHoOCcTU. B crnyvae nonoXxutenbHOro
OTBETa Ha BCe BblWEYyNOMSAHYTble BOMPOCHI MMEHHO Mpornop-
LMOHANbHOCTM NpUAaeTCca pellalrollee 3HadYeHue npu oueHkKe
crnpaBeanMBOCTM BMeLLATENbCTBa B NpaBo. Ha ocHoBaHWK 3TO-
ro KOMMOHEHTa NPUHLMNA COpasMepHOCTU OLEHNBAETCS CBA3b
MeXay Lenbto n cpecTBOM, NpeaMeT 06CyXaeHNS — HAaCKOSb-
KO aJekBaTHa M MponopuuoHasnibHa KOHKpeTHas dopma BMe-
LwaTenbCcTBa B NPaBo NErMTUMHbBIM LensiM, BO UMS JOCTUXEHUS
KOTOpbIX OHa 6bina n3bpaHa. Takme paccyxgeHusi OCHOBbIBa-
IOTCA Ha ypaBHOBELUMBAHUKW, COMNOCTaBMNEHMM NpaBa (KOTopoe
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OrpaHVM4MBaETCs) U KOHKPETHOW NMErMTUMHOWN Lenu (4acTHOro
unun nybnuyHoro MHTepeca, 06A3aTeNbCTBO 3aLUUTbI KOTOPOro
BO3MOXEHO Ha roCcyAapCTBO), YTOObI HM OAHOMY M3 HUX He Oblno
HeobOoCHOBaHHO OTAAHO MPEANOYTEHME 3a CYET APYroro.

4. NMpeaBMANMOCTb KaK KpUTEPUil OLLEHKK
KOHCTUTYLIMOHHOCTU 3aKOHa

MpakTnyecknm pesynsrtatoM NPUMEHEeHUsa NpUHUMNa npaso-
BOro rocygapctsa B KOHCTUTYLMOHHOM CyAOMPOU3BOACTBE SiB-
nseTca Takke BBeAeHMEe CTaHAapTa OLUEHKN KOHCTUTYLIMOHHO-
CTM HOPMbl HA OCHOBaHWUM NpUHLMNA NPEeaABUANMOCTM 3aKOHa.

MpaBga, NpYHLMN NPEABUAMMOCTU B TEKCTE KOHCTUTYLIMU HOP-
MaTUBHOIO cogepXaHust He umeeT, XoTs KOHCTUTYUMoHHbIN Cya,
BbluMTan 006A3aTeNbCTBO OLEHKM KOHCTUTYLMOHHOCTM HOPMbI MO
3TOMY KPUTEPUIO N3 CYTWU NPUHLMNA NPaBOBOro rocyaapcTsa. «3a-
KoHoaaTernb 06513aH NPYHUMAaTb TOYHOE, YETKOE, HEOOQHO3HaYHOE,
npeaBMaMMoe 3aKoHOAAaTeNbCTBO (HOPMbI), OTBeYarowee Tpebo-
BaHWIO ONpefeneHHOCTM 3akoHa. OTO OBCTOATENLCTBO — OAUH U3
peLlaloLwmnx KpUTepmnes Npu OLEHKE KOHCTUTYLIMOHHOCTU HOPMbI.
Takoe 06a3aTenbCTBO 3aKOHOAATENS e NPOUCTEKAET N3 NPUHLIK-
na npaBoBOro rocygapctea»*. «Hopma gormkHa 6bITb SICHOM K Co-
OTBETCTBOBaTb TPeOOBaHUAM OnpeaeneHHOCTU».°

Mpn obcyxaeHMn kKadecTBa 3aKkOHa peluaroliee 3Ha4YeHue
nMeeT npefoTBpalleHne PUCKOB HapyLUEeHWS npaBa 3aKOHOM,
3TO - OCHOBOMOSArarLWmm 1 rmaBHbIn Kputepmin. OgHako B pam-
Kax Takoro obuwero nogxoga KoHcTuTyumoHHbin Cya npeabs-
BWIN 3aKoHOZaTent HeCKonbko TpeboBaHM, B YaCTHOCTH:

4 Pewenue KoHcTuTyumonHoro Cyaa pyaum no geny Accoyuauyusi MonoobIx opucmos
Ipysuu u epaxdaHka [py3uu ExkamepuHa Jlommamud3e rnpomus [lapnameHma
Ipysuu ot 26 nekabpsi 2007 roga Ne1/3/407, 11, 11.

5 PeweHune KoHctutyumoHHoro Cyna Mpyaun no geny lpaxdaHka Matis Hamadse u
Opyaue npomus lNapnameHma lpy3uu u lNpesudeHma [py3uu ot 26 okTabps 2007
roga Ne2/2/-389, I/, 6.
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a) «KauyectBo 3akoHa TpebyeT, 4TOObLI 3akoHoAaTenbHas
perynauusa 6bina cTonb YeTkor, YToObl NUUO, B NpaBO KOTOPO-
ro NpouCXoauT BMELLATENbCTBO, MOMMO afeKkBaTHO OCO3HaTb
NpaBoOBOE MOJTOXEHNE U LENCTBOBATbL B COOTBETCTBMM C HUM»®.
«YenoBek gomkeH ObITb B COCTOSIHUMN BbISICHUTb TOYHO, Yero oT
Hero TpebyeT 3akoHogaTernb, U NPUcNocobuTb CBOE NoBedeHne
K aTomy TpeboBaHuo»’. «Heobxogmma copepkarenbHasi Tou-
HOCTb, HEBYCMbICNIEHHOCTb HOPMbI. HopMa formkHa 6bITb A0-
CTaTOMHO ONpeaerieHHOW He TOMbKO MO CBOEMY COAEPXKAHWUIO,
HO 1 MpeaMeTy perynupoBaHus, uensMm u macwrtabam, 4Tobbl
agpecart npaBuIibHO BOCMPUHMMAI 3aKOH M COOTHOCKI CBOE MO-
BeJEeHWe C HUM, NpeaBuaen NOCNeacTBUSA 3TOrO NoBeAeHUA»E.
To ecTb HOpma gomkHa ObiTb JOCTATOYHO YETKOW, MOHSATHOW,
4yTOObl Y €e agpecarta ocTanocb ACHOEe nNpeacTaBneHne o ToMm,
yero TpebyeT OT Hero 3aKOH U Kak OH AOMKeH NOCTynaTb, YTOObI
€ro AeNCTBUS CYNTANNCL COOTBETCTBYHOLLMMI 3aKOHY. [1Nsi TOro,
4yTOObl BECTN cebsi B COOTBETCTBMM C 3aKOHOM, HE HapyLlaTb
ero n nsbexarb HeraTUBHbIX MPABOBbLIX NOCNEACTBUMA HapyLue-
HUS1 3aKOHa (BKIMOYasi OTBETCTBEHHOCTb), HY)KHO Kak MUHUMYM
pa3obpatbcs B ero cyTu. [1ns 9Toro e 3akoH A0mKeH 6bITb 40-
CTYMHbIM N AOCTATOMHO NOHATHbLIM. Ecnun 3akoH He nossonsiet
3TOro, YENI0OBEK B CBOEM XKEMNaHMN AENCTBOBaTb B COOTBETCTBUN
C 3aKoHOM, 6onee Toro, 0coboM CTPEMIIEHMM BLINOMHATL TPe-
6oBaHUSA 3aKOHA MOXET MMEHHO B 3TOT MOMEHT HapyLUUTb ero.

0) BmecTte ¢ TEM HOPMbI, pernameHTMpyoLmne BMeLLaTeNb-
CTBO B NnpaBo, TpebyloT aKcnepTu3bl 0COOEHHO BbICOKOrO Kaye-
CTBa B TOM CMbIcfe, YTOObI MpY OrpaHNYeHnn Npaea UCKITHYUTb

6 PeweHue KoHcTuTyumoHHoro Cyaa Mpyaum no geny Accoyuayusi Monodbix topucmoe
Ipysuu u epaxdaHka [py3uu EkamepuHa Jlommamud3e npomus [lapnameHma
Ipysuu ot 26 nekabpsi 2007 roga Ne1/3/407, 11, 11.

7 PeweHune KoHctutyumoHHoro Cyna Mpyaun no geny lpaxdaHka Matis Hamadse u
Opyaue npomus lNapnameHma lpy3uu u lNpesudeHma [py3uu ot 26 okTabps 2007
roga Ne2/2/-389, I/, 6.

8 PeweHune KoHctuTyumoHHoro Cyaa pysum no aeny HapodHsiti 3awumHuk py3uu
u Accouyuayusi Moroobix topucmos [pysuu npomus [NapnameHma [py3uu ot 30
okTabpsa 2008 roga Ne 2/3/406,408.
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BO3MOXHOCTb 4pPEe3MEPHOro, HEMnpOnopLUUOHaNbHOro BMeLla-
TenbCTBa B NpaBO CO CTOPOHbI rOCyAapcTBa.

BepoaTHOCTb 1 onacHOCTb HapyLleHus npaB BbICOKa, Koraa
perynsaumsa (3akKoH Unm ero Hopma), orpaHuyMBaroLlasl npaeo,
CTOMb pacnnbiBy4ata, YTOo AaeT BO3MOXHOCTb WHTepnpeTauunm
Gonee MHTEHCUBHOrO, HEOMpPAaBAAHHOIO, HECOPAa3MEPHOro BMe-
LIaTEeNbCTBA M COOTBETCTBEHHO CO34AET MIOLOTBOPHYHO MOYBY
Ans npouseona. [nsa npegoTepalleHns Takmx puckos KOHCTUTY-
umoHHbI Cya NpeabsaBnseT K 3akoHo4ATeno creaytowme Tpe-
boBaHus: «B 3akoHe geTanbHO, YeTKo, C AoCTaTovyHOu ybeam-
TENbHOCTBIO N ACHOCTbIO JOSMKHbI ObITb N3M0XEHbI KOHKPETHAas
Lenb, 3a4adn, OCHOBaHMS BMeLLaTenbCcTBa B npaso. Nopsaok
BMeLlaTeNnbCTBa B MpaBO AOSMKEH ObiTb HEOBYCMbICIIEHHBIM,
4YEeTKUM M Npo3payHbiM (NpeaBManmMbiM)».® « TOMHOCTb, NpeaBu-
ANMOCTb M JOCTYMHOCTb 3aKOHa BKIOYaloT 1 TO Heobxoaumoe
ycnosue, 4Tobbl npegensl 4ONYCTUMbIX AEACTBUN UL, NMpPaBo-
MOYHbIX OrpaHMyYMBaTb NPaBoO, ObINN KOHKPETHLIMU, MOHATHbI-
MW, YETKUMMU.

Takoe TpeboBaHMe K 3akOHy SBRAeTcAd HeobxoanMbIM
Ans obecneyeHnsa orpaHMYeHnsa 1 NocnenyrLwero KOHTPoss
nuua (opraHa), NpaBOMOYHOrO OrpaHMyMBaTb BMelLaTernb-
CTBO B MpaBo, Tak Kak 00513aTenbCTBO JOCTUXEHNSA KOHKPET-
HOro Ny6rnmnM4yHOro MHTEpeca BO3SIOXKEHO Ha 3TUX AOSIKHOCT-
HbIX ML, NPaBOBbIM rocygapcTBoM. YToObl COOTBETCTBOBATL
NPUHLMMNY BEPXOBEHCTBA MpaBa, 3aKOH [OMmkKeH obecneyun-
BaTb BO3MOXHOCTb 3(O(PEKTUBHOM 3aLLUNTbLI NpaBa OT NPOn3-
BOMbHOrO BMeLLaTeNnbCTBa CO CTOPOHbI rocygapcTtea. JT0, B
nepByl ovyepenb, nogpasymeBaeT, YTOObl B CaMOM 3aKoHe
AeTanbHO, C OOCTATOMHOW CTENneHbk SICHOCTM onpeaens-
nocb NofiHoOMo4me ny6nmyHon BnacTu B aton cgpepe. CooT-
BETCTBEHHO 3aKOH HE AOJIKEH MO3BONATb, YTOObLI MCNOSTHU-
TenbHas BNacTb CaMOCTOATENbHO yCTaHaBnMBana gnanasoH

®  Pewwenne KoHcTtuTyumoHHoro Cyga Mpyaum no geny Accoyuayusi Monoodbix
topucmos lpy3uu u epaxdarka pysuu EkamepuHa Jlommamud3e npomus
lNapnamernma lpy3uu ot 26 aexkadbpsi 2007 roga Ne1/3/407, I, 14.
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cBoux gencteun. Ecnn nuuy, npaBOMOYHOMY BMELLNBATbLCA
B NpaBo, He ByayT TOYHO M KOHKPETHO M3BECTHbI Npenenbl
CBOMX BO3MOXHbIX AENCTBUN, C OAHON CTOPOHbI, HEBOSMbLHO
BO3pacTeT PUCK HENPABUIbHOIO, YpE3MEPHOro BMeLlaTenb-
CTBa B NMpago, a C Apyroun, - cobnasH yMbILWNEHHOro 310Yyno-
TpebneHna npaBoM, 3aKOHOMEPHbLIM pe3ynbTaTOM 4Yero sB-
nseTcsa HapyweHne npaea.

[na oGecnevyeHns OCyLLECTBNEHUS FOCYyAapCTBEHHOW Bna-
CTW B YCTAHOBIEHHbIX KOHCTUTYLUMEN npegenax (MyHKT nepBbIi
CcTaTbl 5 KOHCTUTYLMM) HOPMa OO0SKHA ObITb HACTONBKO SICHOMN,
YTOObI UCKIOYNTE BEPOSTHOCTb €€ CYOBbEKTUBHOIO TOSIKOBAHUSA
UI TOMKOBaHMs MO COBCTBEHHOMY YCMOTPEHMUIO.

Boobuie, TpeboBaHMA K 3akoHOOATENO AOMKHbI ObITb TEM
CTpOXe, YeM MHTEHCMBHEE BMelLaTenbCTBO B NnpaBa 4esno-
Beka. Ha 3akoHogaTtens Bo3noxeHo 0ba3atenbcTBo obecne-
YnTb NyGNUYHYK BNacTb PYKOBOAALWMMWU HanpaBrieHUAMN,
KOTOpble MNO3BONSAT NpeaBUAeTb BO3MOXHOCTb, HeobXo-
ANMOCTb, HEN3DEXHOCTb, NPaBUIIbHOCTb N NPaBOMEPHOCTb
NPUHATUA €K KOHKPETHOro peLleHnss U1 OQHOBPEMEHHO C
3TUM CO3[al0T y rpaxaaH npegcrasneHune, kakne mepbl Oy-
AYT K HAM NPUHATHI.

TpeboBaHne onpeaeneHHOCTU 3aKoHa — MHCTPYKUNSA K Oen-
CTBUIO ONSA 3aKkoHoAaTensl, U1 B TO XXE€ BPEMSI OHO SBMsiETCA
OorpaHnYMBarOLWLMM OBCTOATENBCTBOM ANIT  UCMOMNHUTENBHOMN
n cynebHon Bnacten. Noatomy 3akoHoaaTenb 06s3aH Makcu-
MaribHO ICHO YCTaHOBUTb NyBNNYHOM BNACTN PaMKu1, B KOTOPbIX
el HaanexuT aencTeoBaTb»'°,

MpuHUUNUManbHOEe 3Ha4YeHMEe MMEET MNpPaBUITbHOE peLLEHME
BOMpoOCa O TOM, KOra M Ha 4YTO OnNupasicCb, MOXHO yTBepXaaTb,
4YTO CNopHasi HopMa He B COCTOSIHUM YOOBMETBOPATH BbILLIEOT-
MEYEHHbIM YCNOBUSAM, MU YTO MO 3TOW NPUYNHE OHA - HOCUTESb
pUcKa HapyLleHus npaea.

10 PelweHne KoHctuTyumoHHoro Cyaa Mpyaum no aeny Accoyuayusi MoroObIX KopUCMOs
Ipysuu u epaxdaHka [py3uu EkamepuHa Jlommamud3e rnpomus [lapnameHma
Ipysuu ot 26 nekabpsi 2007 ropa Ne1/3/407, 11, 15.
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MepBbIM OCA3aeMbIM MOCHLIIOM B CBSI3W C pacnsbiB4aTo-
CTbIO HOpPMbI SIBNISIETCHA TO, YTO CYLLECTBYET pa3yMHOE OCHO-
BaHMe ANSA BO3MOXHOCTWM €€ HEOL4HO3HAYHOro MpPOYTEHUS, TO
€CTb pacnmbiB4aTOCTb, HEACHOCTb HOPMbl B OCHOBHOM OOy-
CrnoBreHa TEM Y OQHOBPEMEHHO BblpaXaeTcsi B TOM, YTO OHa
NPOYNTBLIBAETCA HEO4HO3HAYHO U OBYCMbICIIEHHO, AAeT pas-
YMHbIE€ OCHOBaHMSA ANS NPOYTEHUSI U MPUMEHEHMUS C pasnny-
HbIM CoEepPXXaHNEM.

OpHako n3Ha4ansHoO HeobXoaMMO OTMETUTb, YTO, C OHOWN CTOPO-
Hbl, BO3MOXHOCTb €4MHO0BPa3HOro U HeABYCMbICIIEHHOIO NMpoYTE-
HUSI HOPMbI HE SIBNSAETCS rapaHTUEen KOHCTUTYLMOHHOCTU HOPMBbI.
PasymeeTcs, n Takas HOpMa MOXET HapyLlaTb MPaBO U COOTBET-
CTBEHHO ObITb HEKOHCTUTYLIMOHHOW. HO OAHOBPEMEHHO C 3TUM U
BO3MOXXHOCTb HEOHO3HAYHOIO TOSIKOBAHMS HOPMbl HE MOXKET CIy-
XUTb JOCTaTOYHbIM apryMEeHTOM A JOKa3bIBAHWUSA HEKOHCTUTYLN-
OHHOCTW HOpMbI. TO €CTb M NPEeaBUAVMOCTb HOPMbI HE SBIMSIETCSA
rapaHTUeN KOHCTUTYLIMOHHOCTN HOPMbI, M PacniibIB4aTOCTb HOPMbI
cama no cebe He NogpasymeBaeT ee HEKOHCTUTYLIMOHHOCTU.

3pecb KoHCcTUTyumnoHHbIn Cya yCTaHOBWI CNeayoLLmMe CTaH-
AapTbl:

1) «HessicHOCTb HOPMbI HE NPECTYNaET rpaHuL, €€ KOHCTUTYLIMOH-
HOCTM 00 TEX NOp, NMOKa e MOXET ObITb JAHO pa3yMHOE TONKOBaHME
C MOMOLLIbIO HOPUANYECKON METOLONMOMMN Takum obpasoM, YToObI
AOCTaTO4HO YOeauTenbHO, ICHO M HaMmMSAAHO NPeaCcTaBUTb NOAMNH-
HYIO CYLLIHOCTb perynmpyembiX JaHHOW HOPMOWM OTHOLLEHUIA». "

2) «Ecnn B ycnoBuax 40OpPOCOBECTHOrO TonkoBaHUsA byaet
HEBO3MOXXHO NPUMEHUTb HOPMY MPOU3BONIBLHO U BO Bpen npa-
BaM 4enoBeka, OHa BronHe Gyger cooTBeTcTBOBaThL TpeboBa-
HUSIM NpaBOBOW Ge3onacHoCTU» 12,

" PeLweHune KoHcTuTyumoHHoro Cyaa Mpyauu no aeny Accoyuayusi MoroObIX KopUCMOs
Ipysuu u epaxdaHka [py3uu ExkamepuHa Jlommamud3e rnpomus [lapnameHma
Ipysuu ot 26 nekabpsi 2007 ropa Ne1/3/407, 11, 16.

2 PewweHne KoHcTuTyumoHHoro Cyaa pyaum no aeny paxdaHka Mads Hamadse u
Opyaue npomus lNapnameHma lpy3uu u lNpesudeHma [py3uu ot 26 okTabps 2007
roga Ne2/2/-389, I/, 6.
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3) Ecnu xe pacnnbiB4atad HopMa AaeT pasyMHble OCHOBa-
HUS A8 ee NPoYTEHUS C cogepXaHnem, NPoTUBOpeYaLLM KOH-
CTUTYUUKN, OHa He oTBeYyaeT TpeboBaHWAM NpeaBUaAMMOCTU Y
AOMMKHa BbITb NPU3HAHA HEKOHCTUTYLIMOHHOWN.

5. CobniogeHue 6anaHca npu peanusauum
npaBa Ha paBeHCTBO nepea 3aKOHOM

BbisicHeHue, oueHka, cobntoeHre cnpaBenneoro 6anaHca Mex-
Ay WHTepecammn XxapakTepuayeTcsi cBoeobpasvem B npoLecce pea-
nM3aumn npaBa Ha PaBEHCTBO Nepea 3aKOHOM, U, COOTBETCTBEHHO,
NpU OLEHKe KOHCTUTYLIMOHHOCTM 3aKOHa MPUMEHUTENBHO K CTaTbe
14 KOHCTUTYLMN. DTO, B NEPBYIO o4epeb, 0OYCroBNMBaETCA CrieLm-
PUYHOCTBIO M 0COBLIM 3Ha4YEHEM CaMOro npaea. PaBeHCTBO nepen,
3aKOHOM — 3TO He MPOCTO NPaBo, 3TO - UAES, KOHLENUUS, NpUHLMM,
Ha KOTOPOM 3WKOETCA NPaBOBOE rOCY4APCTBO M AEMOKpaTUiecKme
LleHHOCTU. «Hopma, ycTaHaenmBatoLLaa dyHaaMeHTanbHoe npaso
paBeHCTBa Nnepen 3akoHOM, NpeacTaBnsieT cobor yHMBEPCANbHYHO
KOHCTUTYLMOHHYIO HOPMY - MPUHLMIMN PaBEeHCTBA, KOTOPbIN noapas-
YMEBAET rapaHTUPOBaHME MOOAM PaBHbIX YCITOBUA NMPaBOBOW 3a-
LmTbl BooOLWe. CTeneHb obecneveHns paBeHCTBa nepen 3akoHOM
— OBGBLEKTUBHBIN KPUTEPUIA EMOKPATUM B CTPAHE U OLIEHKN CTENEHN
BEPXOBEHCTBA NMpaea, OrpaHU4EeHHOr0 NPENMYLLIECTBOM MpaB Yero-
Beka. Takum 06pasom, STOT NPUHLIMIN NPEACTaBnsAeT cobon Kak Oc-
HOBY, TaK M LiefNlb AEMOKPaTUYECKOro 1 NPaBOBOro rocydapcTean ',
«pesi paBeHCTBa CNy>XuUT 0BECNEYEHN0 pPaBEHCTBA BO3MOXHO-
CTeW, TO eCTb rapaHTMPOBAHUIO OOMHAKOBbLIX BO3MOXHOCTEWN Ans
camopeanusaumm nioaen B Ton unm nHon cdeper'.

' PelweHne KoHcTutyumoHHoro Cyaa pyaun no geny lMonumuyeckue o6be0uHeHUs!
epaxdaH «Axanu memapoxeeHeebu» u «Cakapmeernioc KoHcepsamuysiu napmua
npomus lNaprnamerdma py3suu ot 27 aekabpsi 2010 roga Ne1/1/493, 11, 1.

4 PewweHne KoHcTutyumoHHoro Cyaa pyaun no geny lMonumuyeckue o6be0uHeHUs
epaxdaH «Axanu memapoxeeHeebu n «CakapTBerioc KoHcepBaTWynn napTtua
npoTuBe MapnameHTa py3vmn» ot 27 aekabpsa 2010 roga Ne1/1/493, 11, 1.
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Cratba 14 KoHcTuTyuum pysum Hanaraet 3anpeT Kak Ha
NPSAMYH0, Tak U KOCBEHHYIO AUCKpUMUHaUu0. BmecTe ¢ Tem nio-
0oV pasnuyHbIi NOAX04 K paBHbIM MO CyTK Nnuam cam no cebe
ANCKPMMUHALMM HE O3Ha4vaeT. B oTaenbHbIX cnyyasx gaxe B
A0BOSBbHO CXOXUX NPAaBOBbLIX OTHOLEHUAX AnddepeHUnpoBaH-
HbIN NOAXO4 MOXET ObITb JaXe HEOOXOOMM N HENIOEXEH.

KoHcTuTtyumoHHbin Cya cchopmynupoBan uenbin psa Kpute-
pueB N5 OLLEHKM N YCTaHOBIEHUS ANCKPUMNHALNOHHOCTY Ando-
depeHumaumn. «...IMNpn gudpdepeHUnpoBaHHOM Nnoaxoae Ham
cnegyet oTnuyatb Apyr OT Apyra OUCKPUMWHALMOHHYK And-
depeHumnauunio n anddepeHuymnaymo, obycnoBneHHyo oobek-
TUBHbIMWU 0BCTOATENBCTBAaMU. PasnnyHbii Noaxon He AO0SMKeH
ObITb camouenbio. uckpummHauusa 6yget MMeTb MECTO, eCnn
NPUYMHBbI ANCKPUMUHALUN HE NOAOAITCA OObSACHEHMIO, NuLle-
Hbl pa3yMHbIX OCHOBaHu. CrnegoBaTtesibHO, AUCKPUMUHALUS —
3TO TONMbKO camoLernbHas, HeonpaegaHHas anddepeHuymnaums,
HeobOoCHOBaHHOE NPUMEHEHNe Npasa Npu Pa3nNnUYHOM NOAX0oAe
K KOHKpeTHOoMY Kpyry nuu. COOTBETCTBEHHO MpaBO Ha paBeH-
CTBO 3anpellaeT He anddepeHUMpoBaHHbIA Noaxon Boobule,
a NULb camMoLEenbHOE 1 HeonpaBdaHHOe pasnuune»’s.

Bnpoyem, BmecTte ¢ TeM KoOHCTUTYUMOHHbIM Cyg OTMETUn,
4YTO Mcxoasa M3 cBoeobpasmnsi NpaBa Ha PaBEHCTBO, MPU OLEHKEe
KOHCTUTYLMOHHOCTU HOPM, YCTaHaBnmMBawLwWmx anddepeHum-
auuio, y Hero He MOXeT BbITb MOEHTUYHOIO, eANHOOBpPa3HOro
nogxoda K kaxgom m3 Hux. Ctatbs 14 KOHCTUTYyuMn obecne-
YMBaeT 3aWMTy nogen oT HeornpasBaaHHOro AndpdepeHumpo-
BaHHOro obpalleHns B pasnuyHbiX obnactsax obLiecTBEHHON
Xun3Hn. OgHako, ¢ Apyron CTOPOHbI, Bce cryvan auddepeHun-
poBaHHOro obpatyeHna (No Ntbomy npuaHaky, nobbiv npasam)
He MOryT OblTb OgUHaKoOBOW TskeCTn. COOTBETCTBEHHO B Chy-
Yae OLEHKM Kaxdoro U3 HUX, onnpasiCb Ha O4MHaKOBbIE CTaH-
AapTbl U MOEHTUYHbIE KpUTEPUM, Cyd NO MOTMBY CcObGMoaeHUs

' PelweHne KoHcTutyumoHHoro Cyaa pyaun no geny lMonumuyeckue o6be0uHeHUs!
epaxdaH «Axanu memapoxeeHeebu» u «Cakapmeernioc KoHcepsamuysiu napmua
npomus lNMaprnamerHma py3suu ot 27 aekabpsi 2010 roga Ne1/1/493, 11, 5.
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npaBa Ha PaBEHCTBO, MOXET U3MEHUTb €ro Lenb, YBENUYUTb
PUCK NPU3HAHMUA HEKOHCTUTYLIMOHHBIMU NPAKTUYECKN BCEX Chy-
YaeB AnddepeHLMpPOBaAHHOIO 0bpaLLEHNS U OrPaHNYNUTL 3aKo-
HogaTens 6onblue, Yem 3Toro TpebyeT ctaTbst 14 KOHCTUTYLINN.

«Mcxoaos 3 npupoabl npaBa Ha paBeHCTBO Nepen 3aKOHOM,
npu BMeLLATENbLCTBE B HErO Npeaenbl YCMOTPEHUS rocyaapcTea
pasfnnyHbl, B 0COBEHHOCTM UCX0AsA U3 TOro, MO KakoMy Npu3Ha-
Ky Mnn B Kakown cdpepe 0OLEeCTBEHHOM XXM3HM OCYLLECTBSET
OHO AnddepeHumaumo nuu. COOTBETCTBEHHO M MacLiTab
OLIEHKM pa3yMHOCTU pas3nnyHOro obpalleHus pasnuyeH: B OT-
AENbHbIX CIly4asx OHa MOXET nogpasymeBaTb HEOOXOOUMOCTb
0DOCHOBaAHNA HanMuus NErMTUMHBIX NY6nU4YHbIX uenen (Kak
TO: rocygapcTBeHHas 6e3onacHOCTb, OOLECTBEHHbIA MNOpsi-
AOK, KOHKPETHbIE MyBNUYHbIE MHTEPECHI OFPaAHUYEHUSA KOHCTU-
TYUMOHHbIX NpaB, YNOMSIHYTbIE B CAMOW KOHCTUTYLMW); B UHbIX
cnyyasx gormkHa bbiTb oueBnagHa HeobxoauMocTb unm obsiza-
TENbHOCTb OrPaHUYEeHNs; HOr4a, BO3MOXHO, ByaeT gocraTouy-
HO MaKcMMarnbHOW peanncTU4HoCcTN anddepeHumaumm, B ToM
yucne, Hanpumep, anddepeHumaumm no NpUYnHE pearibHom
HEBO3MOXHOCTU NPeAoTBPaTUTbL KOHKPETHbLIE 06CTOATENLCTRA.
B aToM nocnegHem cnyyae roBopuTb O AUCKPUMUHALUN HEMb-
351, €CIM HEPaBHbIV NOAX0A NOAAETCA pa3yMHOMY OObSICHEHUIO,
onpaegaHuio, pauvoHanusauum.

HeobxogmMmMo oTMETUTb, YTO, BOOBLLE, OLIEHKM N UHCTPYMEH-
Tbl OLEHOK TOro, YTO «ECTECTBEHHO», «Pa3yMHO» N «HEOBXO-
ANMOY, B 3TOM 00nacTn UCTOPMUYECKM M3MEHUMBLI. XOTS B ft0-
OOM criyvyae npuHUMN paBeHCTBa MNpU MPUHATUN pelueHust 06
OrpaHMyYeHnn OCTaBnsEeT 3akoHogaTento cBoboay Bbibopa Ao
Tex nop, Noka AoCTynHo obbekTnBHoe obocHoBaHue andde-
PEeHLMpPOBaHHOIro obpatleHnsa» e,

Mcxoas 3 BbileykaszaHHOro cyd Afst OLEHKM OUCKPUMUHA-
LMOHHOCTN AnddepeHuMpoBaHHOro obpalleHns ycTaHOoBUI

6 PelweHne KoHcTutyumoHHoro Cyaa pyaun no geny lMonumuyeckue 06be0uHeHUs
epaxdaH «Axanu memapoxeeHeebu» u «Cakapmeernioc KoHcepsamuysiu napmua
npomus lNMapnamerHma py3uu ot 27 nekabps 2010 roga Ne1/1/493, 11, 5.
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pasnuyHble kputepun. B yvactHocTn, KoHcTuTyumoHHbin Cya
OLEeHMBaET KOHCTUTYLIMOHHOCTb HOPMbl MPUMEHUTENBHO K CTa-
Tbe 14, pyKOBOACTBYSACb: 1) TECTOM CTPOrOM OLEHKWU; unn 2)
«TECTOM Ha pauuoHanbHylo anddepeHunaumo». PasnuyHbl
NpegnocbIfik1, OCHOBAHUSA UX MPUMEHEHUS.

TecToM CTpOron oueHKM cya nonb3yeTca npu gudpdepeHuymna-
LMW NO «KITACCUYECKMM, cneumdmnyeckum» npusHakam, n B aTux
Cny4vasix oLueHMBaeT HOPMY MCXOOA U3 MpuUHUMNa copasMepHO-
cTn. Bmecte ¢ TeM npm 060CHOBaHWUM NEMMTUMHON LLENN B pamKax
«CTpOroro Tecta» HeobxoauMO [oKa3aTb, YTO BMELLATENbLCTBO
CO CTOPOHbI rocydapcTBa abconioTHO HeOBXOAUMO, CyLLECTBY-
eT «HenpeofonMMbIA roCcyaAapCTBEHHbIN UHTepecy». Heobxoaun-
MOCTb MPUMEHEHUS «CTPOroro Tecta» Cyq yCTaHaBnMBaeT Takke
Nno CTeneHu UHTEHCUBHOCTU anddepeHumaumm. MNpn aTom Kpu-
TEePUKN OLIEHKN MHTEHCUMBHOCTU aAndbdepeHumaumm byayT pasnuy-
Hbl B K&XXOOM KOHKPETHOM Cry4dae, ncxogs us npupoabl andde-
peHumaummn, cgepbl perynupoBanns. OgHako B nobom cnyyae
pelarowmm byaeT To, HACKOMNbKO pasnuyHbIMKU OyaoyT yCrioBus,
B KOTOPbIX OKa)KyTCsl paBHblE€ MO CYTW fMua, TO €CTb HAaCKOMbKO
pe3ko auddepeHumaumna oTaanuT paBHbIX NAL, OT paBHbIX BO3-
MOXHOCTEWN Y4aCTUsI B KOHKPETHbIX OOLLECTBEHHbIX OTHOLLEHUSIX.

Ecnu nHTeHcuBHOCTL anddepeHumaumnm BolCoKa, cya npu-
MEHUT «CTPOrun TECT», a B Clly4ae C HU3KUM rnokasaTtesnieM uH-
TEHCUBHOCTU — «TECT Ha pauMoOHanbHy anddepeHumnaumnio»
(TecT npoBepKM NoO paumoHarbHOMY OCHOBaHUIO).

«lMpn oueHKe KOHCTUTYLIMOHHOCTU HOPMbI «TECTOM Ha pauu-
OHanbHY anddepeHumaunio»:

a) 060CHOBAHHOCTL pauMoHanbHOCTM AnddepeHUNpoBaH-
HOro obpaleHna gocTtatodHa, B TOM 4YuCne Korga O4YeBWUHbI
MaKkcumarnbHasi peaniMCTUYHOCTb, HEN3BEXHOCTb UM HeobXo-
AnmocTb anddepeHumnalmm;

6) cywecTByeT peanbHas M paumMoHarnbHas CBA3b MeXay
00BEKTUBHOWN NPUYMHON andddrepeHUmaunmn n pesynsratom ee
JencTBuS.
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Die Deutsche Gesellschaft flr Internationale Zusammenarbeit
(GlZ) GmbH ist ein weltweit tatiges Bundesunternehmen. Sie unter-
stltzt die Bundesregierung in der internationalen Zusammenarbeit
fir nachhaltige Entwicklung und in der internationalen Bildungsarbeit.
Die GIZ tragt dazu bei, dass Menschen und Gesellschaften eigene
Perspektiven entwickeln und ihre Lebensbedingungen verbessern.

Seit 1993 unterstutzt die GIZ die Rechts- und Justizreformen in
den Landern des sudlichen Kaukasus. Damit soll ein Ianderubergreif-
ender Rechtsstaatsdialog etabliert und verfassungskonforme Rechts-
wesen gefestigt werden. In enger Zusammenarbeit von lokalen und
deutschen Lang- und Kurzzeitexperten werden unter anderem Gese-
tze beraten, Fortbildungen durchgefihrt und Erfahrungen ausgetaus-
cht. Weiter werden Fachpublikationen und Rechtspopularisierungs-
malinahmen unterstutzt.

Elektronische Fassungen vieler Publikationen des GlZ-Vorhabens
sind auf der Webseite www.giz.de/law-caucasus kostenfrei abrufbar.
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Deutsche Gesellschaft fur Internationale Zusammenarbeit (G12)
GmbH (39635600b bagHcmsdmMabm ©86533HMBrmdal babdmasmgds)
39M35600L BggGsmnEo Jonogmmdol wogsmgdom dndomdl dbmes-
momb dMsgem 439y9sbsdn. ngo bs@b Mgl 39M35600L BggGSEn®
Fogmmdsl, aobsbmmzogmmlb Lbgowabbgs 3Mmgdgo LogMomsdmmabm
03653dOMImmdabs s dogMomn  gobgomamgdol 1 bEYME3gmymeals
30Bboo.

1993 Bemosb GlZ-0 bgmb ¢Bymdl badsmomabs s onb@onab Mg-
BMM3gd0L 3o@otMgdols LadbGgo 3o335L00b J399698dn. Babo Fobsboos
badsmammgdmngo LabgmdBogmb bsz0mbaddg GEMebLES(30MbsmYMo ©o-
semaol boMdosmmgs s 3mbLE NG (300Lmsb dgbadsdabmdada dgmaza be-
doonmagdMogo LobGgdob aobd@ 30(39ds. bbgs mMboldngdgdmeb gmac,
S@a0mmMdM030 s g9Mdsbgmo gdLb3gMmEqdolb ddoMmm MMM Mcmmsbad-
dmdemmdoo bmMogmegds Logeobmbdwgdmm 3mblyym@ozngdo, 33o-
0035300 sbadommgdgmo Lydabomgdo s gsdmznmgdgdol gobo-
ogds. goms 5dobs, GIZ-0 byl mbym3L omGopammo mo@gMsdmmob
dg43bsb s Ladsmmmals 3m3gmamabsznsb.

GlZ-0b  Lodsoemal  3BMaMsdol  3mdemngo309d0b  gmmgd@Fm-
by 396bogdol  Rsdm@zafmmgs  dgbodmagdgmos  39d-339M0ws6
www.giz.de/law-caucasus
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